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FLATFISH (FLA 3) – PROPOSED IN-SEASON TAC 
INCREASE FOR THE 2008-09 FISHING YEAR – FINAL 
ADVICE 

Figure 1: Quota Management Areas (QMA) for flatfish (FLA) stocks – FLA 3 is indicated by the shading 

 

Executive Summary 

1 Recently, you were told by some in the fishing industry that the abundance of some 
species in the FLA 3 stock complex1 was higher than they were able to utilise with 
available annual catch entitlement (ACE).  Consequently, you asked the Ministry of 
Fisheries (MFish) to provide you with options for an in-season increase in the total 
allowable catch (TAC) for FLA 3.   

2 MFish recommends that you increase the TAC of FLA 3 by 357 tonnes to 1,974 
tonnes for the 2008-09 fishing year, only, under s13(7) of the Fisheries Act 1996 (the 
Act).  MFish further recommends that you create an additional 350 tonnes of ACE for 
the 2008-09 fishing year under s68(1) of the Act.  If increased, the TAC and ACE 
would revert to existing levels at the beginning of the 2009-10 fishing year (1 October 
2009).   

3 The eight species that make up the FLA 3 stock complex are each listed in Schedule 2 
of the Act as stocks whose abundance is highly variable.  Under s13(7) of the Act, you 
may, after considering information about the abundance during the current fishing 

                                                 
1 FLA 3 is comprised of: yellow-belly flounder, Rhombosolea leporina; sand flounder, Rhombosloea plebeia; 
black flounder, Rhombosolea retiaria; greenback flounder, Rhombosolea tapirina; lemon sole, Pelotretis 
flavilatus; New Zealand sole, Peltorhamphus novaezeelandiae; brill, Colostium guntheri; and turbot, Colostium 
nudipinnis. 
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year of a stock listed in Schedule 2, and after having regard to certain other matters, 
increase the TAC for the stock for that fishing year (an in-season increase).  
Anecdotal industry information suggests that the abundance during this fishing year of 
at least some of the species in FLA 3 (lemon sole, Pelotretis flavilatus, and New 
Zealand sole, Peltorhamphus novaezeelandiae) is such that it cannot be commercially 
utilised within the available ACE. 

4 Section 20(4) of the Act means that the total allowable commercial catch (TACC) 
cannot be increased in-season, but s68 allows for you to allocate additional ACE in-
season, where you increase the TAC under s13(7).  This is done by you assessing 
whether you would, after considering the matters in s21(1),2 have increased the 
TACC, but for s20(4).  If so, you must create additional ACE equivalent to the 
amount you would have increased the TACC (s68(1)).  Any additional ACE will be 
allocated to existing quota owners according to the provisions of s68 of the Act.   

5 MFish is undertaking work that will establish an appropriate assessment model for 
these stocks.  This work will also determine the future management strategy most 
appropriate for these stocks, including: 

a) An appropriate base level TAC  

b) A monitoring programme, and  

c) A decision rule for in-season increases to the TAC. 

6 MFish had planned for the management strategy work to be completed in time for the 
2009-10 fishing year but the data to help make these management decisions will not 
be available until late in this calendar year. Therefore, for the 2008-09 fishing year, 
you must decide whether the utilisation benefits of an in-season increase warrant such 
an increase before the results of the management strategy work are available to guide 
your decision.  

7 MFish has no more information about the status of stocks than when it provided 
advice to the then Minister of Fisheries in 2007.  At that time, MFish considered that a 
TAC based on the average of the previous 15 years’ catches would be sustainable.  
That is still MFish’s advice, in the absence of new information (and is reflected in 
Option 2 below).   

8 Taking into account the statutory requirements for setting a TAC (s13), the IPP 
proposed that you consider two options in regard to an in-season increase in the TAC:  

a) no increase (the status quo, 1,617 tonnes, Option 1), or  

b) an increase of 357 tonnes (to 1,974 tonnes, Option 2), including a decision 
under section 68 to increase the quantity of ACE in the 2008-09 fishing year 
by 350 tonnes (to 1,780 tonnes).   

9 Twelve submissions were received from the fishing industry, and all supported Option 
2, an in-season increase in the TAC of 357 tonnes.  One submission from a tangata 
whenua group did not make a submission on the proposal, but did comment on the 

                                                 
2 Namely: Maori non-commercial fishing interests, recreational fishing interests, and all other fishing-related 
mortality 
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consultation process suggesting it did not met the input and participation requirements 
of the Act. 

The Issue 

10 For the current fishing year (2008-09), anecdotal industry reports suggest that lemon 
sole and New Zealand sole are more abundant than commercial fishers are able to 
utilise within available ACE.  Therefore, industry argue, there should be an in-season 
adjustment to the TAC.  They say that stocks, particularly in the southern part of the 
fishery, are sufficiently abundant to justify such an increase and that it would not 
affect sustainability.  They also argue that the current availability of ACE is having 
significant, negative, socio-economic impacts. Based on these reports, you directed 
MFish to provide advice in regard to industry’s request for an in-season increase in 
the TAC for FLA 3.  

Summary of Options 

Initial Proposal 

11 The IPP proposed the following options: 

 Option 1 

Status quo 

Option 2 

Based on 15 yr average 
(1991-92 to 2005-06) 

TAC 1,617 tonnes 1,974 tonnes 

Allowance for other 
sources of fishing-related 
mortality 

32 tonnes 39 tonnes 

Allowance for customary 
Mäori interests  

5 5 

Allowance for recreational 
fishery interests 

150 150 

TACC 1,430 tonnes 1,430 tonnes 

Additional ACE (s68) Nil 350 tonnes 

 

a) Option one: status quo (no action).  The TAC would remain at 1,617 tonnes.  
There would be no additional ACE. 

b) Option two: In-season increase in the TAC to 1,974 tonnes for the remainder of 
the 2008-09 fishing year.  This includes an associated increase of 350 tonnes in 
ACE for the 2008-09 fishing year.  A small increase in the allowance for other 
fishing-related mortality is proposed, from 32 to 39 tonnes.  No changes are 
proposed to customary or recreational allowances. 
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Final Proposal 

12 MFish recommends that you: 

(a) Agree to -  

i) Increase the FLA 3 TAC to 1,974 tonnes for the remainder of the 2008-
09 fishing year only; and 

ii) Create additional ACE of 350 tonnes for the 2008-09 fishing year only; 

AND 

b) Sign the attached Gazette Notice.  

Consultation 

 

13 Your decision whether or not to increase the TAC for FLA 3 is a decision under s 
13(7) of the Act and therefore the consultation requirements of s12 apply. 

14 Consultation on the IPP was undertaken with such persons or organisations 
representative of those classes of persons having an interest in the stock or the effects 
of fishing on the aquatic environment in the area concerned, including Maori, 
environmental, commercial, and recreational interests.  Further, provision was made 
for the input and participation of tangata whenua having a non-commercial interest in 
the stock or an interest in the effects of fishing on the aquatic environment in the area 
concerned, having particular regard to Kaitiakitanga.   

15 MFish notes that Toitū Te Whenua (the environmental arm of Te Runanga o Ngai 
Tahu) considers that the process followed has not met the legislative obligation under 
s12(1)(b) of the Act to provide Ngai Tahu with input and participation in this case.  
MFish considers that the processes followed (as outlined above) in the present 
context, are sufficient to comply with the requirements of s12.  The nature of the 
proposal means that a decision needs to be made in a timely fashion so that any 
increase in TAC, and any associated increase in ACE, is able to be utilised before the 
end of the 2008-09 fishing year.  Therefore, the consultation process for this IPP 
involved a shortened timeframe of three weeks.  Other than timeframe, the 
consultation process followed for this IPP has been similar to other consultations on 
proposals to alter TACs.  The timeframe is consistent with the process used in the 
Coromandel Scallop fishery for consultation on proposed in-season increases in TAC 
(although, in that case, there is already an agreed process for monitoring stocks to 
determine if an in-season increase should be allowed), and, as highlighted above, is 
fully consistent s12.  

Submissions Received 

16 Submissions regarding this proposal were received from: 

• Area 2 Inshore Finfish Management Company Ltd (Area 2 Finfish) 

• Blue Water Products Ltd (Blue Water) 
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• G L Homan, commercial fisher 

• Gordon Mitchell, commercial fisher 

• The New Zealand Seafood Industry Council Ltd (SeaFIC) 

• Patrick Nyhon, commercial fisher 

• NZ Federation of Commercial Fishermen (Inc) (the Federation) 

• Ocean Fisheries Ltd & Ocean Fisheries Quota Holding Company Ltd (Ocean 
Fisheries) 

• Sanford Limited (Sanford) 

• South-East Finfish Management Ltd (South-East Finfish) 

• Timaru Fishermen’s Association (the Timaru Association) 

• Toitū Te Whenua, environmental arm of Te Runanga o Ngai Tahu (Toitū Te 
Whenua) 

• Michael Trewern, commercial fisher 

MFish Discussion 

17 All industry submissions supported the proposed in-season increase in the TAC 
proposed as Option 2.  Toitu Te Whenua did not comment on the options; its 
submission was limited to the consultation process.   There were no submissions in 
support of Option 1 (status quo, no in-season increase in TAC). 

18 Area 2 Finfish, SeaFIC and South-East Finfish ask that the matter of an in-season 
increase for the 2008-09 fishing year be treated with urgency.  They submit that if a 
decision is made too late, the increased ACE3 may not be caught. 

19 MFish accepts the need for urgency if any increased ACE is to be utilised.  This is 
reflected in the shortened timeframe for consultation on the IPP.  MFish’s initial 
position was to support Option 2.  MFish’s position remains unaltered after 
considering the submissions received on the IPP.  

Abundance 

20 Blue Water states that, “Stocks in the Otago & Southland region are in very good 
health with record catch rates and very large sole being taken”.  G L Homan states 
that his catch rate is “far greater than ever before”.   

                                                 
3 Some submissions refer to TACC.  MFish takes these as references to ACE, since the TACC cannot be 
increased in-season. 
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21 The Timaru Association noted “some fishermen are already very short of ACE”. 
The Association also noted that the FLA 3 fishery is in “good heart in some parts of 
FLA 3” and it did not think sustainability was a “major problem”.   

22 Gordon Mitchell states there “is no where you can go and not catch flats”.  He notes 
there is a great deal of variability in catches form year to year, but says, “This year it 
has picked up and there are a lot of flats around.”  He also notes he is almost out of 
quota. 

23 Other than the further anecdotal information outlined above, MFish has no new 
information about abundance of FLA 3 during the current fishing year.  MFish notes 
all anecdotal information is consistent.  You must take into account the nature and 
limitations of this information when making your decision, but MFish considers that it 
is the best available information on abundance of FLA 3 during the current fishing 
year.  MFish notes that the anecdotal information does not provide certainty about the 
abundance of individual species within the FLA 3 stock complex, and that the only 
species-specific comments received have been about soles.  Therefore, the relative 
abundance of other species is unknown for the current fishing year. 

Bycatch 

24 The Timaru Association felt that because of the time of year when any increase 
would take effect, there would be “less problem” with bycatch.  The Timaru 

Association did, however, note some concern in regard to gurnard (GUR 3).  

25 Blue Water states that it has “plenty” of uncaught ACE for bycatch species, due to 
the 2007 cut in FLA 3 TAC.  Blue Water considers that MFish enforcement staff 
should detect dumping of bycatch species.   

26 MFish notes that consultation is currently being carried out on a proposal to increase 
the TAC for GUR 3, due to evidence of increased abundance over recent years.  
Therefore, it is unlikely that an in-season increase in the TAC for FLA 3 would cause 
sustainability concerns for GUR 3. 

Other management measures 

27 Blue Water endorses consideration of increasing minimum net mesh size as a 
management option to allow for better escapement of juvenile fish.  MFish notes that 
this is not within the scope of this paper. 

Socio-economic information 

28 Blue Water stated its trawlers have not been fishing for flats for 2-3 months, with 
some not fishing since prior to Christmas.  Gordon Mitchell states that if he runs out 
of quota he will consider selling up and getting out of fishing, after 45 years in the 
industry.  MFish notes that this is consistent with pre-consultation submissions 
discussed later in this paper. 
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In-season TAC increase mechanism 

29 SeaFIC and South-East Finfish express concern with the time it is taking to develop 
a process for in-season TAC increases.  SeaFIC suggests that the planned 
management framework may not be in place for the 2009-10 fishing year.  South-
East Finfish asks that the development of a mechanism for an in-season increase in 
TAC be treated with urgency.  In its 2007 submission, South-East Finfish had also 
asked that an appropriate in-season adjustment mechanism be developed before any 
significant change to the TACC. 

Permanent TAC increase 

30 SeaFIC, Patrick Nyhon, the Federation, Sanford, South-East Finfish, and the 
Timaru Association submitted that there should be a permanent increase in the TAC 
to 1,974 tonnes (with a TACC of 1,780 tonnes) as well as the in-season increase.  
SeaFIC argues that since MFish has stated it has no sustainability concerns at a TAC 
of 1,974 tonnes, the TAC should be increased to that level.  Similarly, South-East 

Finfish says that since MFish has stated it considers an in-season increase to 1,974 
tonnes to be low risk, the increase should be permanent.   

31 G L Homan describes the decision to reduce the TACC in 2007 as “irrational 
nonsense”.  The Federation describes the 2007 reduction in TACC as “too onerous”. 
The Timaru Association submitted that the 2007 reduction in TACC “was too 
drastic a move” even though some fishermen had agreed with it at the time.  The 

Timaru Association felt that aligning the TAC with the fifteen year average “was the 
right thing to do” and that given the “good state of the fishery” the increase should be 
permanent. 

32 South-East Finfish states that it did not consider current catch levels (in 2007) to be 
unattainable or unsustainable.  The company understands that concerns raised at the 
time were specific to the Timaru area.   The company did not support cutting the 
TACC to the current level.  Referring to its 2007 submission, the company says it 
“submitted that to cut the TACC to the new level was excessive, unnecessary, not 
supported by then current levels of catch, would not provide for fluctuating stock 
levels in years of high abundance and would cause serious social cultural and 
economic problems for commercial fishermen in FLA3.”  South-East Finfish wrote 
to the former Minister of Fisheries in March 2008 requesting he review the TACC, 
which had been reduced in 2007.  The company says its previous “concerns have 
since come to be fact.” 

33 Sanford and SeaFIC both argue that the FLA 3 TAC should be set with “headroom” 
to allow for utilisation during years of high abundance.   

34 MFish acknowledges commercial fishers’ concerns about the TAC level.  MFish 
notes, however, that a new management strategy is likely to be developed for FLA 3 
in 2009-10, in conjunction with industry.  MFish is undertaking work that will 
establish an appropriate assessment model for these stocks.  This work will also 
determine the management strategy most appropriate for these stocks, including: 

a) An appropriate base level TAC  

b) A monitoring programme, and  
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c) A decision rule for in-season increases to the TAC.4 

It would be premature to increase the TAC permanently before this work is 
completed, despite MFish’s advice that the level proposed for the in-season increase 
in TAC is sustainable.  This is because the results of the management strategy work 
may alter MFish and industry’s view on the appropriate base level TAC for FLA 3.  

35 Further, there has been no consultation on an increase in TAC for the 2009-10 fishing 
year.  Section 12 of the Act requires consultation before a TAC is set under s13(1) or 
varied under s13(4).   

36 MFish notes that this issue is not relevant to your decision on an in-season TAC 
increase for the 2008-09 fishing year. 

Pre-Consultation Submissions 

37 During the preparation of the IPP (prior to consultation), MFish invited comments 
from commercial fishers, asking for socio-economic information, in particular.  
Submissions were received from: 

• NZ Federation of Commercial Fishermen (Inc) 

• Daniel Gardner 

• Glenn Robinson, Robinson Solitaire Limited 

• Neil McDonald, Joan Fishing Company Limited 

• Ant Smith, Aurora Seafood Enterprises Limited 

• Ross Hutchison, Blue Water Products Limited 

• Urwin  

38 The reported socio-economic impacts of the current TAC and level of ACE include: 

• Reduced incomes – one person reported a 28% reduction in turnover; another 
estimate put the reduction in income at 15-25% 

• Hardship for families and communities reliant on fishing 

• Large interim deemed values bills 

• Laying off staff or staff leaving in search of more profitable work – one reported 
laying off 20% of processing staff; another (smaller operator) reported laying off 
one or two staff 

• Tying up vessels or closing down for a period due to being unable to obtain ACE 

                                                 
4 An MFish research project (INS2008/02) is currently looking at a mechanism to provide for an in-season 
increase in FLA 3.   
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• Less work for processors and other businesses associated with the fishing industry 
(such as those involved with boat maintenance), and 

• ACE price is expensive and/or ACE is unobtainable. 

39 Some in the industry argue that the current availability of ACE is unnecessarily 
constraining utilisation of FLA 3, with ACE either allocated or committed for use 
later in the season.  Some fishers report they are unable to obtain ACE for FLA 3.  
They say this is also impacting their ability to utilise quota and ACE for FLA 3 
bycatch species. 

40 Other comments made by commercial fishers included: 

• Stocks are thriving at present; one noting, “Older fishermen talk of never having 
such a good flat fishery for decades” 

• Abundance is variable, and there is a need to get the maximum out of the good 
years as a buffer against years when fish are less abundant  

• Fishers targeting what were flatfish fishery bycatch species, for which they have 
quota/ACE, are putting pressure on some areas and causing conflict in local 
communities; this is also affecting sustainability of flatfish in areas where the 
former bycatch species are now being targeted 

• Some fishers have changed to 125mm mesh, to help ensure that returns are 
maximised through catching more valuable, larger fish. There was a suggestion a 
larger mesh should be included in a “Code of Practice” or made mandatory as this 
provides some protection for smaller flatfish, and 

• Catches are currently better in the southern part of FLA 3 – south of the Waitaki 
River. 

41 Landing data provide support for the anecdotal information about regional variation in 
abundance.  They illustrate that there have been historically higher landings in the 
southern part of FLA 3 (mainly the Otago and Southland coastal areas), although the 
north-south distribution of catch has fluctuated from year-to-year.  This may reflect 
the natural variability of flatfish stocks.  MFish notes that any additional ACE is 
unlikely to apportioned on a geographical basis, so there may be a higher risk to 
sustainability in some areas of FLA 3.   

Rationale for Management Options 

42 In 2007, concerns were expressed about the sustainability of FLA 3 catches and the 
attainability and sustainability of the then TACC.  Anecdotal information at that time 
suggested that flatfish recruitment and abundance may have been declining 
(particularly for flounder species), and that intensive fishing effort may have been 
affecting sustainability.  However, flatfish abundance is naturally variable and the 
decline in abundance may have been caused by environmental or climatic factors.  
Some recreational fishers considered that the abundance of the flounder component of 
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FLA 3 was so low they were effectively being denied access to the resource.  A TAC 
had not been set at that time, and the TACC of 2,681 tonnes had never been caught.   

43 The then Minister of Fisheries set a TAC for FLA 3 of 1,617 tonnes, with provision 
for allowances for customary fishing interests of 5 tonnes, recreational fishing 
interests of 150 tonnes, and for other fishing-related mortality of 32 tonnes.  He set a 
TACC of 1,430 tonnes; a reduction of 1,251 tonnes from the previous TACC of 2,681 
tonnes.  Allowances were set based primarily on estimates of recreational, customary, 
and other sources of fishing-related mortality, rather than on the basis of proportionate 
allocation.  The new TAC, TACC, and allowances came into effect on 1 October 
2007, ie at the beginning of the 2007-08 fishing year.  In 2007-08, catches in FLA 3 
were within the TACC, with 95% of the 1,430 tonnes caught.   

44 For the current fishing year (2008-09), some in the fishing industry anecdotally report 
that some species (lemon sole and New Zealand sole) in the FLA 3 stock complex are 
more abundant than they are able to utilise within the available ACE, arguing for an 
in-season increase in the TAC of 400 tonnes.  They say that stocks, particularly in the 
southern part of the fishery, are sufficiently abundant to justify an increase and that it 
would not affect sustainability.  MFish has no new scientific information about 
abundance in FLA 3 during the current fishing year. 

45 MFish considers that an increase of 350 tonnes in the amount of ACE available to 
fishers (part of Option 2) would balance utilisation of the anecdotally abundant lemon 
and New Zealand soles with the sustainability of the other species in the FLA 3 
complex.  This figure is based on the 15 year average of commercial catches in FLA 3 
of 1,780 tonnes, over a period of relatively stable commercial catches of between 
1,200 and 1,800, and including some peak years of higher catches.  This was one of 
the options considered by the previous Minister in regard to setting the TAC, TACC 
and allowances in 2007.  MFish, at that time, believed such catch levels were 
sustainable.  This is still MFish’s position.  But, MFish had been waiting to review the 
TAC as part of the management strategy work (due to be completed in 2009-10). 

Assessment of Management Options 

Option 1  

46 The current TAC was set by the former Minister of Fisheries on the basis of 
sustainability concerns, including concerns of recreational fishers about access to the 
FLA 3 resource (in particular, to flounder) and concerns of commercial fishers (in the 
northern part of FLA 3).  The TAC was based on a 5 year average of commercial 
catches plus allowances for customary, commercial, and other sources of fishing-
related mortality.   

47 MFish is undertaking work that will establish an appropriate assessment model for 
these stocks.  This work will also determine the management strategy most 
appropriate for these stocks, including: 

a) An appropriate base level TAC  

b) A monitoring programme, and  
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c) A decision rule for in-season increases to the TAC. 

48 MFish had planned for the management strategy work to be completed in time for the 
2010 fishing year, and the data to help make these management decisions will not be 
available until late in this calendar year. Therefore, for the 2008-09 fishing year, you 
must decide whether the utilisation benefits of an in-season increase warrant such an 
increase before the results of the management strategy work are available to guide 
your decision.  

49 This option has the greatest potential socio-economic impact on commercial fishers.  
Such impacts should, in future, be mitigated somewhat by the management strategy, 
which may be implemented during the 2009-10 fishing year (from 1 October 2009).  
This will help ensure maximum value continues to be obtained from the FLA 3 
fishery.  However, leaving the TAC at the present level for the current fishing year 
does not address the concerns raised by commercial stakeholders about utilisation 
being unnecessarily constrained at present.   

50 Leaving the TAC at the current level for this fishing year provides the greatest 
protection to sustainability of all species within the FLA 3 complex.  This may be 
important for some of the less abundant and, consequently, more vulnerable species 
within the FLA 3 stock complex.  This option may also provide better for future 
utilisation by recreational and commercial stakeholders, as any rebuild in stocks is 
likely to occur faster under this option.   

51 There is no new scientific information about the sustainability of the TAC at the 
current level.  

Option 2 

52 MFish considers that an in-season increase in the TAC to 1,974 tonnes (for the 2008-
09 fishing year only) provides a balance between sustainability and utilisation.  This 
option is based largely on a 15 year average of commercial catches over a recent 
period of relatively stable catches of between 1,200 and 1,800 tonnes (the fishing 
years 1991-92 to 2005-06).  The 15 year timeframe includes some years of peak 
catches, and MFish considers it captures the cycle of abundance in FLA 3.  

53 Under s13(7), you may increase the TAC after considering information about the 
abundance during the current fishing year of FLA 3.  MFish has no scientific 
information about the abundance of FLA 3 during the current (2008-09) fishing year.  
But, there is anecdotal information from industry (discussed elsewhere in this paper) 
that lemon sole and New Zealand sole are abundant, and that the FLA 3 stock is in 
good health.   

54 There is no information about the abundance of the other six species in the FLA 3 
stock complex, or the risks to them of an in-season increase in the TAC.  However, 
increasing the TAC could negatively impact some of the species in the FLA 3 stock 
complex, particularly the four flounder species.  MFish considers this risk to be 
minimal as it understands industry is mainly targeting soles.  New Zealand sole and 
lemon sole are caught further offshore than the flounder species, which tend to be 
found in shallower water, often around river mouths.  Any risk that would be caused 
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could be minimised by industry agreeing to avoid these areas.  However, no such 
agreement currently exists.   

55 MFish has no more information about the status of stocks or scientific information 
about the sustainability of the TAC at 1,974 tonnes than when it provided advice to 
the then Minister of Fisheries in 2007.  However, MFish’s advice in 2007 was that a 
TAC of 1,974 tonnes was sustainable.  MFish continues to advise that this level is 
sustainable.  Consequently, MFish considers an in-season increase in the TAC to 
1,974 is low risk.  Any risk is minimised by the fact that this an in-season increase 
only, and the TAC will revert to 1,617 tonnes at the beginning of the 2009-10 fishing 
year.  MFish considers that any risk is also balanced by the socio-economic benefits 
of increased utilisation during the current fishing year.  The landed value of an 
additional 350 tonnes of FLA 3 is estimated to have free on board (FOB) export value 
of $1,886,500.5   

56 If current stock levels are below the level that can produce the maximum sustainable 
yield (MSY) (which is unknown), an in-season increase in the TAC to 1,974 tonnes 
will provide for a slower rebuild than the current TAC.  The difference in the rate of 
rebuild which may be caused by an in-season increase in TAC is unknown.  

57 In considering the way in which and rate at which FLA 3 is moved towards or above a 
level that can produce the MSY, you must have regard to such social, cultural, and 
economic factors as he considers relevant (s13(3)).  Relevant matters include socio-
economic impacts on commercial fishers, as well as impacts on other fishers 
(recreational and customary) to meet their social and cultural needs from the fishery.  
Increasing the TAC to 1,974 tonnes (together with providing additional ACE of 350 
tonnes) for the 2008-09 fishing year would help mitigate the economic impacts 
reported by commercial fishers.  It would, for example, provide more ACE to cover 
what would otherwise be overcatch.   

58 While this proposal is driven by anecdotal information on abundance, s13(7) requires 
you to have regard to such social, cultural and economic factors as you consider 
relevant.  A significant economic factor is the impact that such an increase would 
have on the ACE market.  There may be a short term gain for some fishers and quota 
holders.  However, MFish has no evidence that that ACE would flow to those fishers 
who have already fished their ACE.  Those fishers who have already purchased ACE 
for the year will be disadvantaged by any increase. 

59 Your decision has very serious implications for the functioning of ACE markets. 
Quota owners and fishers enter into financial arrangements based on the available 
ACE and their expectations for the supply and demand of ACE.  Additional ACE is 
likely to lower ACE prices to the benefit of ACE fishers and the detriment of ACE 
suppliers.   

60 MFish considers that any such impact will be limited to the current fishing year, since 
there will be a mechanism in place in future for in-season increases in TAC.  This 

                                                 
5 Based on the weighted average 2008 greenweight FOB export price for the dominant export form for New 
Zealand sole (ESO) and lemon sole (LSO) of $5.39 per kg; and assuming that fishers will only target these two 
species. 
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means that the market will be aware of the potential for increases in ACE, and the 
circumstances under which such increases will occur. 

61 From 2009-10, the management strategy, which will include an appropriate base level 
TAC, are likely to be in place.  In-season TAC increase decisions will also be guided 
by a decision rule.  The decision rule is likely to be informed by a formal stock 
monitoring process.  

62 No submissions were received on the impact on recreational and customary fishers of 
the proposed in-season increase in TAC for FLA 3.  MFish considers any impact is 
likely to be minimal because of the short term nature of the proposed in-season 
increase and because commercial fishers are mainly targeting soles while customary 
and recreational fishers mainly target flounder species. 

TACC and Allowances 

63 Section 20(4) of the Act means that the TACC cannot be increased in-season, but s68 
allows for additional ACE to be allocated in-season where the TAC is increased under 
s13(7).  This is done by you assessing whether you would, after considering the 
matters in s21(1),6 have increased the TACC, but for s20(4).  If so, you must create 
additional ACE equivalent to the amount you would have increased the TACC 
(s68(1)).  Any additional ACE will be allocated to existing quota owners.   

64 The options for an in-season increase in ACE have been discussed above.  This paper 
does not propose to alter allowances for the 2008-09 fishing year other than for 
fishing-related mortality, which is pro-rated to match the increased TAC.  However, 
s68 requires you to have regard to recreational and customary non-commercial 
interests in FLA 3 in determining how much additional ACE to allocate.   

65 MFish sought input from stakeholders about whether the proposed allowances for 
recreational and customary are appropriate for the 2008-09 fishing year, and the 
impacts of an in-season increase in the TAC and ACE on recreational and customary 
stakeholders.  No submissions were received on these matters. 

Other Management Controls 

66 An MFish research project (INS2008/02) is currently looking at a mechanism to 
provide for in-season increases in FLA 3.  It is anticipated this project will deliver 
around October 2009, in time for possible implementation of the mechanism in the 
2009-10 fishing year.   

67 MFish considers that, in future, splitting FLA 3 stocks into the component species 
might provide more flexibility around both TAC setting and in season adjustment.  
This is because the sustainability of the TAC is currently influenced by the abundance 
of individual stocks.  So, for example, lemon sole is currently abundant, but 
increasing the TAC to enable utilisation of this species may threaten the sustainability 
of other species in the FLA 3 stock complex.  Splitting the stocks is outside the scope 
of this paper.  

                                                 
6 Namely: Maori non-commercial fishing interests, recreational fishing interests, and all other fishing-related 
mortality. 
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Statutory Considerations 

68 Flatfish species are listed in Schedule 2 of the Act as stocks whose abundance is 
highly variable.  Therefore, under s13(7), you may, after considering information 
about the abundance of FLA 3 during the current (2008-09) fishing year and having 
regard to the matters in s13(2), s13(2A), if applicable, and s13(3), increase the TAC 
for the 2008-09 fishing year.   

69 It is not known whether the current level of the FLA 3 stock is at or above the level 
that can produce the MSY or if the current TAC or any of the options in this paper 
will maintain the FLA 3 stock at or above a level which can produce the MSY.  
Estimates of current and reference biomass are not available for flatfish in FLA 3.  
Therefore, MFish considers that it is likely that s13(2A)7 will apply to your decision 
as to whether or not to increase the TAC for FLA 3 for the 2008-09 fishing year.   

70 Section 13(2A) states that you must-  

a) not use the absence of, or any uncertainty in, that information as a reason for 
postponing or failing to set a total allowable catch for the stock; and 

b) have regard to the interdependence of stocks, the biological characteristics of 
the stock, and any environmental conditions affecting the stock; and 

c) set a total allowable catch— 

i) using the best available information; and 

ii) that is not inconsistent with the objective of maintaining the stock at or 
above, or moving the stock towards or above, a level that can produce 
the maximum sustainable yield. 

71 MFish is planning to have monitoring in place from 2009-10 onwards to provide 
information about FLA 3 abundance during each fishing year, but no scientific 
information is currently available.  Anecdotal information from industry is available 
to you about the abundance of FLA 3 stocks during the 2008-09 fishing year.  It 
suggests that an in-season increase in the TAC for FLA 3 is sustainable.  But, you will 
have to take into account the limitations of that information in making your decision 
about the proposed in-season increase in TAC for FLA 3. 

72 Under s13(2A)(b) you must have regard to the interdependence of stocks.  An in-
season increase in the TAC for FLA 3 may have impacts for bycatch species, such as 
red gurnard and elephant fish.  In 2007, sustainability concerns for bycatch stocks 
were one of the reasons for reducing the TAC.  MFish notes that the TACs for red 
gurnard (GUR 3) and elephant fish (ELE 3 and ELE 5) are both being reviewed for 
the 2009-10 fishing year, due to increased abundance.  MFish considers there are 
unlikely to be sustainability concerns during the 2008-09 fishing year.  However, 
increasing the TAC for FLA 3 could result in more overcatch in these two species 
during the current fishing year.   

73 Section 13(2A)(b) also requires you to consider the biological characteristics of FLA 
3 species.  The species that make up the FLA 3 stock have different biological 

                                                 
7 Section 13(2A) applies where you consider that the current level of the stock or the level of the stock that can 
produce the MSY  is not able to be reliably estimated using the best available information. 
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characteristics.  Some species (soles) are fast-growing and short-lived, generally only 
surviving to 3-4 years of age, with very few reaching 5-6 years.  Others, such as brill 
and turbot are longer lived, reaching a maximum age of 21 years and 16 years 
respectively.8  Juvenile survival is highly variable, and adult mortality is high.  But 
fecundity is high in FLA 3 species, for example from 0.2 million to over 1 million 
eggs in sand flounders.   

74 The variation in biological characteristics means that an in-season increase in the TAC 
for FLA 3 is likely to have different impacts on each of the eight different species that 
make up the FLA 3 stock complex – ie there will be more risk to the longer lived brill 
and turbot from an in-season increase and less risk to the shorter lived soles.  You 
have to consider the different risks to different species in making a decision whether 
and to what level to increase the TAC for FLA 3 for the 2008-09 fishing year.  You 
should note that the only species specifically mentioned as being abundant in the 
anecdotal information received by MFish are soles.     

75 Section 13(2A)(b) requires you to have regard to any environmental conditions 
affecting the stock.  Abundance of flatfish stocks is highly variable, and for some 
species in the stock, this variability may relate to environmental conditions.  Relevant 
environmental factors may vary randomly, and it can be expected that this will result 
in good and bad years in terms of abundance for most species in the FLA 3 stock 
complex.  This, in turn, may affect the proportion that each species contributes to the 
catch on an annual basis.  This variability in abundance is recognised by the inclusion 
of flatfish species on Schedule 2 of the Act.     

76 If you consider s13(2A) is applicable, in varying the TAC or deciding on an in-season 
increase, you must have regard to the need to set a total allowable catch using the best 
available information (s13(2A)(c)(i)).  Any in-season increase in TAC for FLA 3 must 
not be inconsistent with the objective of maintaining the stock at or above, or moving 
the stock towards or above, a level that can produce the MSY (s13(2A)(c)(ii)).   

77 MFish considers that the anecdotal information from industry about abundance, 
together with anecdotal socio-economic information, and information about the 
biological characteristics and natural variability of flatfish stocks, is the best available 
information during the current fishing year for FLA 3.   

78 There is no evidence that either of the options is inconsistent with the objective of 
maintaining the stock at or above, or moving the stock towards or above, a level that 
can produce the MSY.  However, the rate at which the FLA 3 stock will rebuild will 
be impacted by the level of the TAC. 

79 Section 13(7) requires you to also have regard to the matters specified in s13(2) and 
s13(3).  Given the fact that s13(2A) is applicable in this instance, s13(2) is not 
relevant for the purposes of this paper. 

80 In considering the way in which and rate at which FLA 3 is moved towards or above a 
level that can produce MSY, you must have regard to such social, cultural, and 

                                                 
8 Stevens DW, Francis MP, Shearer PJ, McPhee RP, Hickman RW, Tait M (2001) Age and growth of brill 
(Colistium guntheri) and turbot (C. nudipinnis) from the west coast South Island.  Final research report for 
Ministry of Fisheries research project FAL2001/01. 35 p. 
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economic factors as you consider relevant (s13(3)).  The two options presented in the 
IPP would each move the FLA 3 stock towards or above a level that can produce 
MSY at different rates (ie the lower the TAC, the faster the rate).  Socio-economic 
impacts are discussed above in relation to each option.   

81 Section 68 of the Act says that where a TAC is increased under s13(7) and you 
believe, after considering the matters referred to in s21(1) that you would have 
increased the TACC but for s20(4),9 you shall create additional ACE equal to the 
amount by which you would have increased the TACC.  The matters referred to in 
s21(1) are: 

a) Customary and recreational interests, and  

b) All other fishing-related mortality.  

82 MFish proposes you leave the customary and recreational allowances at the current 
settings, ie 5 tonne for customary and 150 tonnes for recreational.  MFish has no 
information about recreational or customary take that would suggest that these 
allowances need to be increased.  In regard to allowances for all other fishing-related 
mortality, a proportionate approach is proposed, in line with the TACC in each option.  
Option 2 includes a proposed additional ACE of 350 tonnes, under s68. 

Other Management Issues 

83 It is unknown what the effects of an in-season increase in ACE for FLA 3 will be on 
fishers’ compliance regarding reporting of bycatch species in this fishery.  
Submissions received suggest that there may be sufficient holdings of ACE for 
bycatch species and that the TAC for quota management species may not be 
exceeded.   

                                                 
 
9 Section 20(4) states, “Every total allowable commercial catch set or varied under this section shall have effect 
on and from the first day of the next fishing year for the quota management stock concerned.” 
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SUMMARY OF RECOMMENDATIONS 

84 MFish recommends that you:  

a) Agree to -  

i) Increase the FLA 3 TAC to 1,974 tonnes for the remainder of the 2008-
09 fishing year only; and 

ii) Create additional ACE of 350 tonnes for the 2008-09 fishing year only; 

AND 

b) Sign the attached Gazette Notice.  
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Appendices 

Statutory Considerations 

85 The following additional statutory considerations have been taken into account when 
forming the management options for FLA 3: 

a) Sections 5(a) and 5(b) – Application of international obligations and 

Treaty of Waitangi (Fisheries Claims) Settlement Act 1992:  This requires 
that you act in a manner consistent with New Zealand’s international 
obligations and the Treaty of Waitangi (Fisheries Claims) Settlement Act 
1992.  MFish is not aware of any specific international obligations relating to 
the FLA 3 fishery.  The proposed options are consistent with the obligations 
relating to the Treaty of Waitangi (Fisheries Claims) Act 1992. 

b) Section 8 - Purpose:  The purpose of the Act is to provide for utilisation while 
ensuring sustainability.  Utilisation is provided by way of setting allowances 
for commercial, recreational and customary fishers.  The two management 
options acknowledge information about flatfish abundance is uncertain.   

c) Sections 9(a) and 9(b) – Environmental principles:  When setting or altering 
the TAC, associated or dependent species should be maintained above a level 
that ensures their long-term viability and biological diversity of the aquatic 
environment should be maintained.  Associated or dependent species are any 
non-harvested species, such as seabirds or marine mammals.  Hector’s 
dolphins have previously been caught in commercial and non-commercial set 
nets and in commercial trawl nets.  These activities are now controlled by 
various area and method restrictions under the Hector’s Dolphin Threat 
Management Plan.  Increasing the FLA 3 TAC is unlikely to result in any 
increased threat to Hector’s Dolphin as lower headlines must be used inside 2 
nautical miles to reduce the risk of capture.  There is no evidence that 
increasing the FLA 3 TAC will significantly impact biological diversity. 

d) Section 9(c) - Environmental principles:  Close inshore areas can include 
important nursery areas.  This is recognised by industry by a code of practice 
which agrees that they will avoid these areas.  

e) Section 10 – Information principles:  Information relied upon in this paper 
includes the 2008 Plenary and anecdotal information.  MFish used recreational 
surveys in 1999-00 and 2000-01 as the basis of estimates of recreational catch 
in FLA 3.  Limitations are acknowledged with the use of these surveys.  But, 
in the absence of other information on recreational catches, the surveys are 
considered to provide the best available information on recreational catches.  
Overall, information is very limited, and much is unknown for FLA 3, 
including the current level of the stock, and the level of the stock in relation to 
the level that would produce MSY.  Therefore, caution is needed in deciding 
whether and to what level to increase the TAC for the 2008-09 fishing year. 

f) Section 11(1)(a) – Sustainability measures:  The potential effects of fishing 
on bycatch species has been discussed in this paper, including the potential for 
impacts to increase with increasing TAC.  No other information has been 
considered about any effects of fishing on any stock or on the aquatic 
environment. 
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g) Section 11(1)(b) - Sustainability measures:  For this stock, controls are in 
place which include a TAC, TACC, and allowances, minimum size limits, a 
bag limit for recreational fishers, and deemed values.   

h) Section 11(1)(c) - Sustainability measures:  Natural variability of the stock is 
a mandatory consideration when you set or alter a sustainability measure such 
as a TAC.  Flatfish abundance is highly variable, and has been taken into 
account in formulating and analysing the options for the level of the TAC for 
the 2008-09 fishing year, including the periods over which to calculate average 
commercial catch.  

i) Sections 11(2)(a) and 11(2)(b) - Sustainability measures:  There are no 
provisions applicable to the coastal marine area known to exist in any policy 
statement or plan under the Resource Management Act 1991, or any 
management strategy or plan under the Conservation Act 1987, that are 
relevant to the setting or varying of any sustainability measure for this stock. 

j) Sections 11(2A)(a) and 11(2A)(c) - Sustainability measures:  Any relevant 
conservation services or fisheries services have been considered in this paper – 
research projects FLA2007/01 and INS2008/02.  No decision has been made 
not to require conservation services or fisheries services in this fishery. 

k) Section 11(2A)(b) - Sustainability measures:  There is no relevant fisheries 
plan that has been approved that requires consideration. 

l) Section 13(3) - Total allowable catch:  The social, cultural and economic 
consequences for each option have been discussed in the body of this paper.  
While a number of reported socio-economic effects have been noted, the 
precise extent of those effects has not been quantified.   

m) Section 13(8): If there is an in-season increase in the TAC for FLA 3 under 
s13(7), the TAC shall revert to the TAC that applied to the FLA 3 stock at the 
beginning of the 2008-09 fishing year, ie 1 617 tonnes. 

n) Sections 21(1)(a) and 21(1)(b); and 21(4)(i) and 21(4)(ii); and 21(5) – 

Matters to be taken into account in setting or varying any total allowable 

commercial catch: This section is relevant to your decision as to how much 
additional ACE to allocate (s68).  The nature of the fishery and the interests of 
the respective fishing sectors have been considered in proposing the TAC, 
ACE and allowances for recreational and customary interests and all other 
mortality to the stock caused by fishing.  Areas have been closed for 
customary fishing purposes in FLA 3, but the closures do not affect the flatfish 
fishery.  There are currently four mätaitai reserves within FLA 3 (one, the 
Mataura River Mātaitai Reserve is a freshwater mätaitai reserve, and is not 
relevant to FLA 3).  There is no commercial fishing in the internal waters of 
Fiordland. 

o) Section 26 of the Fiordland (Te Moana o Atawhenua) Marine 

Management Act 2005:  This requires all persons (including management 
agencies) exercising powers or carrying out functions in the Fiordland Marine 
Area (which falls within FLA 3) to take into account the advice or 
recommendations provided by the Fiordland Marine Guardians (the 
Guardians).  MFish understands that there is very little flatfish habitat in 
Fiordland.  Nevertheless, MFish sought comment on the options in this paper 
from the Guardians; none was received.   


