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Introduction

1. We represent a number of individuals who have supported the crew of
the Oyang 75. We have significant exposure through the crew to
abuses inherent in New Zealand's fishing industry.

2. While we recognise the Ministerial Inquiry will not investigate any
specific cases, we believe that the experience of the crew of the
Oyang 75 is representative of the systematic abuses that occur in New
Zealand's use of foreign charter vessels ("FCVs").

3. Further, the group of supporters we represent come from a variety of
relevant backgrounds, including academic, advocacy and legal
professionals. From this background we offer our suggestions.
Conseguently, our analysis and recommendations to the Inquiry
should be aftributed weight.

4, In this submission, we set out:
a. What we believe to be the main problems with the current use
of FCVs; and
b. Recommendations on how these problems may be remedied.

Continuation of FCV Use

5. We submit that New Zealand continue to use FCV to fish in its waters.
8. There are several advantages to FCV use:
a. Foreign fishers are provided with employment;
b. Denying FCV use may constitute unnecessary protectionism;
C. FCVs allow smaller entities to participate in the fishing market;
d. The current abuses inherent in the FCV system are avoidable if

the industry is properly regulated.
Probiems with the Current Use of FCVs

7. It is beyond dispute that New Zealand’s use of FCVs falls far short of
the human rights standards New Zealand guarantees those in its
jurisdiction. New Zealand’s human rights record has been severely
tarnished by the abuses that have recently come to light. The
seriousness of the problem is evident in developments overseas. In

August, a South Korean NGO wrote an cpen letter denouncing the
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abuses at the hands of Korean FCVs fishing New Zealand waters.
This was signed by 19 other Korean civil society organisations. A
complaint about these abuses is currently in progress before the South
Korean Human Rights Commission. It is reasonable to expect that
there will be further international scrutiny of the inadequate regulation
of New Zealand FCV system.

8. We consider that urgent action must be taken in order to protect both
foreign fishers and New Zealand’s infernational reputation.

9. We identify four primary problems with the current system:
a. Non-payment of wages owed to the crews of FCVs;
b. Inadequate investigative and enforcement mechanisms to

handle claims by the crews of FCVs;
c. Inadequate deterrent mechanisms; and
d. Inadequate welfare for crews subject to abuse.
1. Non-Payment of Crew Wages

10. Disputes over crew wages have occurred many times in recent years.
The Code of Practice 2006 (COP) and the Fisheries Act 1996
provides that the crews of FCVs are to be paid above the New
Zealand minimum wage. However, several regulatory gaps have
meant that foreign charter crews have seldom received the correct
amounts owing to them.

1. Crews’ wages are often handled by a third party manning agent. ltis
common practice for the crews of FCVs to be hired by manning agents
in a variety of countries. Evidence suggests that manning agents will
require crews to sign oppressive contracts in order to be eligible to
serve on FCVs. The terms of these contracts include:

a. Obliging the crews to put forward excessive collateral which is
later forfeited in the event of a deemed breach of the
employment contract. Examples of such collateral are the
deeds to houses, vehicles, important personal documents and
sums of money;

' Fisheries Act 2096, section 103(5).
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12.

13.

14,

15.

16.

b. Requiring the crews to pay huge penalties upon the event of a
deemed breach of the employment confract; and

c. Allowing the manning agents to exiract certain fees from the
crew members.

A strong case can be put forward that the New Zealand fishing
companies, which charter crews hired on these terms, are in fact using

bonded labour. Again, this has begun to attract international scrutiny.?

The COP requires that the New Zealand fishing company that charters
the FCV to enter an employment coniract with the crew members. |tis
permissible under the COP for the manning agent’s account to be
nominated as the final recipient of crew wages.® Consequently, there
is a remote chance that the correct amounts owing to the crew will
actually end up in their hands.

Furthermore, current practice is that FCV crews are paid at the end of
the term they serve aboard the FCV. They are often handed their
payment just before they are scheduled to leave the country thereby
restricting the opportunity to complain about insufficient payment.

Wage disputes between FCV crews and New Zealand Fishing
Companies are likely to continue to arise if this practice is maintained.
Crews will continue to assert that the correct amounts owing have not
been paid, whereas the New Zealand employers will claim that their
duties have been discharged by paying manning agents.

Lastly, there is a danger, as with any corporate entity, that the
perpetrators of wrongs can hide behind the corporate veil to avoid
liability. We suggest that the directors of the New Zealand fishing
company will be more likely {o take responsibility for the FCV they
decide to engage if the directors personally guarantee any shorifall in
the crew’s wages.

? United States ambassador on human trafficking visited New Zealand in July to
discuss the trafiicking of Indonesian and Vietnamese fishermen on FCV vessels.

® See Deed of Guarantee of Financial Obligations in Respect of Foreign Crew, ¢l 1.1,
definition of 'Wages".
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Regulatory Gaps in investigation and Enforcement

17. The obvious difficulty with remedying abuse aboard foreign fishing
vessels is that abuse can easily escape detection and investigation.
Several practical obstacles prevent abuse from being detected. These

include:

a. Most FCV crews do not speak English and are therefore
unable to communicate their ordeals to the appropriate
authorities;

b. FCV vessels only dock in New Zealand ports for short time.

Even then the crew may only leave the vessel with the
permission of the ship's operators.

C. FCV crews may not be aware of their rights under the COP.

d. Unlike New Zealand fishers, FCV crews have no opportunities
fo access union representation.

18. The Code has recognised the gaps in investigation and enforcement
and sought to remedy it through several inadequate measures.
Section 7 of the Code provides that a New Zealand Company
representative must be present for FCV turnarounds. If the crew
members raise concerns or complaints, section 7 obliges the New
Zealand company to undertake a full investigation. However, the New
Zealand company will not be an impartial adjudicator. Rather, the
company has a vested interested in the investigation. It will be keen to
ensure that its public image as a responsible employer is maintained.
It will want to keep its foreign charter partners onside. It will want the
profits from it derives from FCVs continue to flow. In short, it is bad
governance practice to entrust investigative responsibility to an entity
which is in a position of conflict. In the case of the Oyang 75 crew, the
New Zealand company, Southern Storm Fisheries Ltd, was in fact a
subsidiary of the FCV company, the Oyang Corporation. It is
conceivable that Southern Storm Fisheries Ltd would not wish to
investigate alleged abuses if to do so meant condemning its parent
company.

Adequate Deterrents

19. it is submitted that penalties for abuse aboard FCVs need to be more
severe, in order to provide a greater deterrent ,
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20.

Severe physical and sexual abuse has been documented aboard
FCVs. However, there have been no arrests of FCV staff or any other
penalties for these crimes. This is because abuse is difficult to prove.
Crews also suffer from a lack of advocacy. Crews struggle to prove
abuse as often their evidence is pitched against that of the FCV
operators. Further, there is a lack of education among police about
their responsibilities when dealing with allegations of abuse aboard
FCVs.

Inadequate Welfare for Crews Subject to Abuse

27,

Abuse sometimes drives crews 1o flee their FCV. In the event of
desertion, crews face significant costs remaining in NZ and accessing
justice. These should be borne in the first instance by the Department
of Labour (*"DOL"), then reimbursed by the NZ company (as currently
required under the Code of Practice). However, in the recent cases,
the DOL was slow to provide the crew with necessary welfare. These
costs were instead borne by crew supporters {church groups and
private individuals).

Recommendations

Non-payment of wages

22.

23.

24.

The FCV crew’s wages should be paid directly into personal bank
accounts. The provision currently in the COP for crews to nominate a
third party to receive the wages on the crew’s behalf should be
removed.

Wages should be paid monthly into these accounts.

The COPF should be amended 1o oblige both the New Zealand fishing
company and that company’s directors to personally guarantee the
crew’'s wages in the event that insufficient wages are paid.

Problems in Investigation and Enforcement

25.

An impartial “third party investigator” should be present for FCV vessel
turnarounds in New Zealand ports. This necessitates the creation of a
new role or a significant overhaul of current “observer” system. The
third party investigator could be provided by the Department of Labour
and funded by levies from companies using FCVs. The third party
observer’s primary task should be ensuring crew welfare.
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26.

27.

28.

The third party investigators should be responsible for interviewing the
foreign crews without the presence of the FCV owners. A translator
speaking the crew’s language should also be present. Any allegation
of abuse should be investigated and remedied to the fullest extent
possible, including police investigation and referrai to legal
representation. The investigator would therefore play a critical rale in
helping the crews access justice. He or she will be responsible for
ensuring complaints are referred to the police, as discussed below.
The service would be funded by levies from NZ companies using
FCVs, and should be considered a ‘running cost’ to ensure adequate
labour standards. These levies can be justified as part of a ‘'user pays’
system. Those companies who receive the benefits from FCV labour
should bear the running cost of ensuring adequate {abour standards.

Given the vulnerability of migrant workers, they should be given every
protection possible. When crew members sign their NZ contract, they
should be given:

a. A summarised list of their rights in their own language,
including contact details for assistance;

b. An outline of the grievance process;
C. An optional union membership and contact details; and

d. When interviewed by the third party investigator, they should
be given contact defails of appropriate NGOs and welfare
agencies.

However, regardless of any subsequent union or NGQ involvement,
the third party investigator’s duty to ensure complaints are laid with
New Zealand police, must not be delegated.

Adequate Deterrents

29,

As mentioned above, we recommend that greater and more effective
penalties should be imposed to deter abuse aboard FCVs. We
recommend:

a. The third party investigator should play a central role in
facilitating access to justice. The third party investigator should
notify the relevant authorities and instigate a formal
investigation.
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b. New Zealand police and authorities shouid be educated about
the abuse risk of abuse in the industry, and their responsibility
to investigate allegations.

C. When formal complaints are laid, penalties should be more
severe. Stringent measures are justified owing to the
compelling social interest and frequency and severity of abuse
aboard FCVs. We recommend:

i The FCV’s right to fish New Zealand waters should be
revoked pending the outcome of the investigation.

ii. If abuse is proven, the New Zealand company forfeits
its right to use FCVs in the future for a five year period.
The DOL should refuse to grant visas for FCV crews in
this period.

iii. The DOL should alse deny visa applications to FCV
companies with histories of abuse complaints made
against them.

Adequate Welfare

30. In the event of desertion, the DOL should provide the necessary
welfare to accommodate and maintain the crew, which in furn is
recovered from the New Zealand fishing company. This provision
already exists in the COP* but, given the difficulties experienced by
deserting crews in the past, we suggest that the DOL change its
practice to become more proaciive in ensuring crew welfare. For
example, it was some weeks before DOL agreed to cover the
maintenance and accommodation costs for the crew of the Oyang 75
after the fishermen fled from the vessel.

31. In order to facilitate the speedy provision of welfare, the NZ company
should be obliged to lodge a bond with the DOL to be used as a “Crew
Welfare Fund” — similar to that proposed in the Foreign Fishing Crew
Wages Repatriation Bond Bill 2000. The DOL would have access to
this fund to accommodate and maintain crews that have deserted.
This bond should be considered a sign of good faith that the NZ
company will indemnify any costs incurred by the DOL. This bond

* Deed of Guarantee of Financial Obligations in Respect of Foreign Crew, ¢l 7.

Submissions to Ministerial Inquiry






should also be a first port of call to settle employment disputes. This
measure is warranted because of the vulnerability of migrant workers,
high frequency of non-payment of wages, and in recognition of crews’
immediate needs should they desert.

Conclusion

32. It is imperative that NZ maintain its reputation as a first world
developed country that offers humanitarian working conditions. We
support the continuation of the FCV regime. However, there needs to
be a clear recognition of the current failures in the system.

w
w

We recommend the stringent reforms set out in these submissions.
They are necessary to ensure that New Zealand meet its obligations to
protect those in its jurisdiction from abuse and horrendous
employment conditions. These measures are also necessary to
ensure that New Zealand fishing product is not tarnished by
accusations of an abusive industry.

34. We wish to speak to these written submissions at the Christchurch
hearing.

DATED this 6" day of October 2011.

Kate Alexander & John-Luke Day, in conjundiion with the Anglican Diocese of
Christchurch
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Jenny Wood

Ministerial Inquiry into Foreign Charter Vessels
c/- MAF

PO Box 1020

Wellington

Ministerial Enquiry into Foreign Chartered Vessels:
Submission from Parr & Co Ltd:

| write this submission in support of the way in which Foreign Chartered Vessels (FCV) are managed
and operated in our region, and the huge economic input they have within our local community.

| do not request to make an oral submission, nor do | request any of the content of this submission
be kept private.

Parr & Co Ltd is a long standing engineering company that has been providing engineering services
to FCV's for numerous years, our company also undertakes engineering work on a wide range of
other marine vessels registered here in New Zealand and from overseas.

The way in which FCV's are operated, surveyed and maintained here in our region, is to the same
standard as any of the other marine vessels we work on, from structural to MAF requirements, we
are regularly engaged to undertake work to meet New Zealand compliance standard’s.

We work alongside the New Zealand owned companies that charter these vessels, and alongside the
operations managers from the FCV's, this working relationship between the two parties gives us first
hand insight into how locally based FCV's are managed, maintained and operated.

The New Zealand owned and operated companies that charter these vessels in our region have an
intertwined operation structure utilising the FCV's shore management and operation managers, to
effectively run a business that becomes part of the economic input into our region, the FCV's offer
increased employment, sales and opportunities in our community, which in my view has no
difference to that of any multi-national company operating in our region, (i.e. Dick Smith Electronics
through to Ray White Real Estate) all of whom are owned off shore, yet operate in our communities,
providing employment and opportunities.

This economic input into our local region offers vital revenue for our local Port, along with the
increased trade and supplier operations, which intern offers employment, and economic growth
within our region, which being an industry based region also provides increased output and services
for many other facets of our regions industry sector.

Best Regards

Damon Odey
Managing Director
Parr & Co Ltd
damon@parr.co.nz
027 2011920
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' Lyttelton
Port of
‘ Christchurch

07 October 2011

Attention: Jenny Wood

Dear Jenny,

RE: MINISTRY INQUIRY - USE & OPERATION OF FOREIGN CHARTER VESSELS

Lyttelton Port Company (LPC) wishes to provide its support to Independent Fisheries Limited (IFL) in
relation to the Ministerial inquiry into the use and operation of Foreign Charter Vessels.

Lyttelton Port has always traditionally been IFL’s home port for New Zealand operations. IFL at its
peak operated 10 foreign charter vessels from Lyttelton, today IFL operate just two vessels. The two
foreign charter vessels, the Mainstream and the Ivan Golubets call monthly at Lyttelton to discharge
fish, change over crew and equipment, bunker and take on provisions.

IFL are a major contributor to Lyttelton Ports fishing trade, a trade which annually generates between
$3 to $4M in revenue for the company — this includes revenue from berthage, navigation and
wharfage, alongside dry dock hire, bunkering, container stevedoring and reefer monitoring.

Lyttelton Port and IFL are committed to continuing to grow the New Zealand fishing sector in a
sustainable and safe manner. LPC is working closely with IFL to develop a new dedicated fishing
facility, which includes a new purpose built 5,000m?” coolstore and heavy duty wharf in Lyttelton Port
for future generations.

Prior to the devastating 4 September 2010 earthquake, IFL operated a dedicated 3,000 tonne capacity
coolstore facility in the port situated on Z-Berth at the entrance to the Port of Lyttelton's wharf areas.
The now destroyed coolstore complex was fully utilised by other port users for the storage of frozen
product and added a valuable facility to Lyttelton Port.

The new dedicated fishing facility will ensure that pre Canterbury earthquake service levels are
restored in Lyttelton for the fishing industry and will allow IFL and other large charter operators to
continue to safely berth vessels and discharge in Lyttelton. An investment of $20M + will be committed
between IFL and LPC for this project.

While IFL is a valued customer of LPC, it is important to note that Lyttelton Port has provided services
to a large number of foreign charter vessels over the years. It is our belief that restrictions to foreign
charter vessel operations in New Zealand would have significant adverse impacts to LPC. LPC’s dry
dock is the only such facility of its kind in the South Island. It is regularly used by a wide variety of
companies, the vast majority being fishing companies currently operating out of New Zealand.

Lyttelton Port Company Limited
Cnr Norwich Quay & Dublin Streets
Private Bag 501, Lyttelton
Christchurch, New Zealand
. . . P . . Phone: +64 3 328 8198

K:\Mkt\Client\Independent Fisheries\Leiflministerial Inquiry October2011.Docx Fax: +64 3 328 7828
Email: enquiries@lpc.co.nz
Web: www.lpc.co.nz





The ship repair and maintenance works associated with the dry dock supports a wider variety of
engineering firms and a decline in the number of foreign charter vessels would have a notable impact
on the economic sustainability of the ship repair and maintenance industry in Canterbury.

We wish you well with your inquiry and are happy to provide further assistance if required.

Yours sincerely
/4/, )
(,\ W’ ;M»(,/CZ/

PETER DAVIE
Chief Executive

Page 2






October 2011

Submission of Christine Hutana
To the Ministerial Inquiry into

Foreign Charter Vessels

For more information contact:

Christine Hutana,

I support the submission of the Service and Food Workers Union Nga Ringa Tota (SFWU).

Below is my personal submission. I wish to appear before the Ministerial Inquiry when it hears
personal submissions in Nelson.

I am of Ngati Kahungungu descent and I make this submission as a Maori worker, who has
worked in the industry for 16 years. | am a union delegate at the Sealord Nelson processing
plant.

The issue I wish to bring before the Inquiry is the issue of the impact of change and loss of
employment for workers, and Maori workers in particular.

This industry has traditionally been the source of employment for hundreds of Maori workers,
providing not only jobs, but real career paths.

I am employed by Sealord Ltd in the Nelson factory. The history of how this company was
formed was based in part on the settlement of treaty breaches and to address the loss of work
through the introduction of the quota management system, and the resulting devastation of
employment of Maori in the inshore fishing industry.

Sealord is 50% owned by Maori. Sealord obtained most of their quota due to a Tiriti o Waitangi
settlement and the purchase of Sealord as a company by Government. The other 50% is owned
by Nissui.

At the time Sealord as purchased there was a promise that as a minimum 800 new jobs would be
created and that a policy of positive discrimination favouring Maori workers would apply. This
was part of a public media statement at the time.

That promise has not been delivered. Instead we have had broken promises and broken
agreements and a significant loss of jobs in the seafood industry.

That has been because companies such as Sealord have been able to contract foreign charter
vessels instead of using New Zealand owned and crewed vessels.





Although they first brought in the large fishing vessels to give us knowledge of deep sea fishing,
I believe that, through greed another promise was broken by keeping the foreign charter vessels
in business and selling our local boats.

It is my belief that Sealord undermined the terms and conditions of New Zealand workers on
their vessels until New Zealand workers would no longer work on or apply for work on their
vessels. It is my belief that they then used the lack of available labour in New Zealand to justify
employment of foreign labour or selling off their vessels and contracting foreign charter vessels.

In my many years of working for Sealord in both Dunedin and Nelson I have personally
experienced and witnessed the loss of hundreds of jobs because of the ability of the industry to
exploit the vulnerability of foreign workers in countries where workers have no or very little
employment rights.

Currently Maori unemployment in New Zealand is at an unacceptably high 16%, with Maori
youth unemployment around 28%. The fishing industry has traditionally been the source of jobs
and career paths for Maori and still, with the right management, the industry can provide skills
and employment opportunities that are currently being offered to and taken by foreign workers
in foreign countries.

It was also an industry that promised to create jobs and careers for Maori workers which have
never been delivered. In fact the small groups who have control over Iwi quota has not only
exploited foreign workers but also seriously disadvantaged their own people by undermining
employment and also conditions of employment for Maori workers in New Zealand.

As a Maori worker it does not make sense to me that the very groups who claim to represent the
best interests of Maori are the greatest exploiters of our people and foreign peoples in the
seafood industry.

With the rights of ownership of quota through the treaty settlements should also come the
responsibilities for Iwi quota holders to deliver the benefits to our people, which must include
the right to work in this industry.

I do not know or understand why we allowed foreign vessels to take over fishing in our own
waters in the beginning, but it is not too late to ensure the promises of jobs and career paths for
Maori workers are fulfilled.

It is also not too late to create hundreds of jobs throughout New Zealand by regulating the
industry, as clearly under the present system neither New Zealand nor New Zealand workers are
valued by the industry.

Our seafood resources in New Zealand waters are not for the benefit of a few. They are
resources all New Zealanders should be sharing in, now and into the future.

The best way of delivering this is through regulation and the requirement to add value to the
resource in New Zealand.

I wish to appear before the Inquiry and elaborate on my submission and answer any questions.
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Submission of Victor Norman
To the Ministerial Inquiry into
Foreign Charter Vessels

For more information contact:
Victor Norman,

I support the submission of the Service and Food Workers Union Nga Ringa Tota (SFWU).
Below is my personal submission. I wish to appear before the Ministerial Inquiry when it
hears personal submissions in Nelson.

[ am a SFWU delegate at Sealord’s Nelson processing factory. In this role I speak on behalf
of approximately 250 union members currently at my workplace. However this has been as
high as 700 in the last 10 years.

I also speak on behalf of 2,000 SFWU members employed in the seafood industry across
New Zealand.

My primary concern is that the Inquiry acknowledges that the issues in the industry go much
further than the disgraceful exploitation of foreign workers. My concern is to ensure that the
review is not narrowly confined to issues of foreign workers on FCVs but that it genuinely
investigates the impact of restructuring and changes in the industry on the land-based
workforce and recommends actions to bring jobs back for New Zealand workers in seafood
processing.

I have been working in the seafood industry for 17 years. During that time I have seen many
changes in the industry. I have also become increasingly concerned at the changes and the
impact on the workforce.

I am currently employed by Sealord in their Nelson factory as a cleaner on the nightshift.
Prior to working here I was employed by Sealord in Dunedin.

The changes in the industry have not occurred rapidly. I have witnessed these changes over
the past 10 years as they have devastated our industry.

In 2001 delegates at our Dunedin factory were informed that Sealords was sending 10% of
their quota, fished in our waters, offshore for processing.





In October 2002 our union held a seafood conference. One of the main guests at the
conference was a board member of Sealords. When asked by people at the conference if
Sealords was sending fish to China to be processed his reply was an emphatic “no”.

It was in Dunedin that I, and my workmates, experienced the heartache of restructuring. This
began in 2004 with the closing down of the wet-fish nightshift, which caused the loss of 90
jobs at the Dunedin plant.

This was followed in 2005 by the full-scale restructure of the dayshift, with a loss of 160
jobs. In 2006, there was third and final restructure and full closure of the site, resulting in the
loss of a further 80 jobs.

This closure took place not withstanding a promise to the workforce that, if a certain level of
profit was achieved, the factory would remain open.

We achieved this level of profit, however the company closed down the Dunedin operation
anyway.

I was relocated to Sealords’ Nelson factory wet fish operation. In Nelson we were faced with
further upheaval and uncertainty. After two years of having been in Nelson, Sealords went
through another closedown — this time the Nelson wet fish night shift. This resulted in the
loss of 160 jobs across the Nelson business.

The impact of these restructurings has been traumatic on individual workers and also on their
families and communities. Throughout these restructurings and the closing of the Dunedin
site, we, the workforce, have increasingly witnessed fish that was processed on land being
allocated to foreign processing facilities.

These vessels are currently fishing in the NZEEZ. Now up to 85% of fish is sent to be
processed around the world. This has caused the loss of countless hundreds of jobs for New
Zealanders in the seafood industry.

It is extremely worrying for New Zealand workers in the industry and worrying for all New
Zealanders as this once very important industry bleeds jobs and job opportunities.

Today workers in our industry are constantly being threatened to meet company demands to
work for less or face losing their jobs to cheaper overseas labour who added value process
the product off shore. This has left seafood workers insecure in their employment .

In addition workers are in competition with foreign labour being paid significantly less than
the minimum wage and as a consequence are undermining what has traditionally been skilled
work in New Zealand.

The message we get from employers today is that if we don't give the company what they
want, they're going to close the place down and go overseas.

Thousands of New Zealanders have lost jobs in the industry in the past 10 years and many
more are now working for far less than they previously received.





This enquiry must investigate the causes and the lost opportunity for future employment.

I wish to appear before the Inquiry to elaborate on and answer questions on my submission.
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1.1.

1.2.

1.3.

1.4.

2.1.

2.2.

2.3.

24.

2.5.

Introduction

This submission is made on behalf of the 39 unions affiliated to the New
Zealand Council of Trade Unions Te Kauae Kaimahi (CTU). With over 330,000
members, the CTU is the largest democratic organisation in New Zealand.

The CTU acknowledges Te Tiriti o Waitangi as the founding document of
Aotearoa New Zealand and formally acknowledges this through Te Rinanga o
Nga Kaimahi Maori o Aotearoa (Te Rinanga) the Maori arm of Te Kauae

Kaimahi (CTU) which represents approximately 60,000 Maori workers.

We welcome the opportunity to make a submission on the Ministerial Inquiry

into Foreign Charter Vessels (the ‘Inquiry’).

Our submission is that the operation of Foreign Charter Vessels (‘FCVs’) harms
New Zealand'’s international reputation, does not maximise economic return
from our fisheries resources, and fails to provide acceptable and equitable
labour standards. Therefore the Inquiry needs to make recommendations that

address policy, legislative and economic development issues.

Summary of Recommendations

Our full recommendations are set out in Section 11 of this submission.
Commit to a phase out of FCVs.

Require all vessels catching fish in our economic zone to be NZ flagged ships.
Require observers on all FCVs at all times when in operation.

Revise the Code of Practice on Foreign Fishing Crew including adding further
parties, increasing the $2.00 an hour margin, providing more support for
claimants, lodging of employment agreements with Labour Department and

making the code enforceable.





2.6.

2.7.

2.8.

2.9.

2.10.

211,

212,

2.13.

2.14.

The right to employ foreign crew should only be possible by application to a
nominated government department which requires that predetermined criteria

are met before a ship can be chartered.

Monitor conduct in home countries by manning agents and refuse to grant
future visas through those manning agents where breaches of human rights

have occurred.
Require a proportion of FCV crew to be NZ citizens.

Establish a ‘chain of responsibility’ which explicitly links holders of ITQ to

employment standards and practices on FCVs.

The Government should rigorously abide by existing international obligations
particularly in relation to Forced Labour and Human Trafficking and should ratify
the Work in Fishing ILO Convention No.188.

That the Government actively seek technical advice and training support from
the ILO and IMO, to enhance NZ's Labour Inspection capacity and policies for
inspection of fishing vessels, and to ensure NZ laws and practices are
consistent with ILO conventions 29, 81, 97, 105, and 188.

Legislation should require that any fish caught in the New Zealand Exclusive
Economic Zone (EEZ) must be subject to value-added processing in New
Zealand other than legitimate full processing ships based on no more than the

number operating in 2007.

Specify which species should be subject to value-added processing in New
Zealand, and develop research and development proposals to lift the value of

species currently attracting low returns.

Investigate whether consents by the chief executive of Ministry of Fisheries to
the licensing of FCVs, should be made on the condition that the vessels are

fully demise chartered to the NZ operator.





2.15.

2.16.

2.17.

3.1.

3.2.

3.3.

Establish a fishing industry development project (which encompasses all parties
including unions) that promotes employment opportunities (specifically including
land-based options), value-added practices, expanded training provision, and
investment options. There also needs to be access to sector-development

funding.

Develop a training structure for young workers to see the fishing industry as a
career move for the future and look at the skills needed and how the provision

of training can be better delivered to develop these sKills.

Review the government negotiating position on rules of origin in future trade

agreements with a view to encouraging the processing of fish in New Zealand.
Working Conditions on FCVs

As evidenced by Stringer, Simmons and Coulston’ there have been numerous
documented cases of crew members not being paid, being underpaid, having
their wages eaten up by agency fees and being verbally, physically, and in
some cases sexually, abused. Their research was based on over 140 interviews

as well as prior reports, including from the Maritime Union of New Zealand.

Recent publicity has focused on the Oyang 70, Oyang 75 and Shin Ji vessels.
As pointed out by Stringer et al, these were not unregulated or unreported
fishing vessels, but were legally fishing on behalf of New Zealand annual catch
entitlement holders. Their research extended to crew from other FCVs than the
above. In the last six years there have also been incidents involving Melilla 203,

Sky 75, Oyang 96, San Liberatore, Marinui, and Malakhov Kurgan.

Workers are underfed, cold, without adequate beds, drinking poor quality water,
and working long hours to the point of collapse. There is insufficient wet

weather gear, injuries (particularly to fingers), and non-reporting of accidents.

! Stringer, C., Simmons, G., and Coulston, D. (2011) “Not in New Zealand waters surely? Labour and human rights
abuses aboard foreign fishing vessels”, New Zealand Asia Institute 11-01, page 3.
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3.5.

3.6.

3.7.

3.8.

3.9.

3.10.

3.11.

But there are also physical attacks, humiliating treatment, and sexual

harassment.

There are sometimes two different employment contracts. Wages are subject to
excessive deductions, and there are significant wage arrears. In some cases,

workers are forced to pay fees to get a job.

These incidents are too numerous to be regarded as incidental. While they may

fall short of being completely systemic, there is a case for major reform.

We note that in a December, 2004 report of the Department of Labour?, there

was reference to union concerns at that time about non payment of wages.

Other concerns raised included pay as low as $US140 per month with heavy
deductions taking actual pay even lower; serious physical and mental abuse;
long working hours of 12 hours or more per day; denial of access to passports
or fisherman’s books; absence of washing or laundry facilities; there was no
provision for differing religious or cultural needs; poor food and in some cases
little food at all.

We have a major concern that this Inquiry will regard the adverse treatment of
workers on FCVs as occasional rather than at a significant level and therefore

will simply recommend a ‘tidy up’ of the current system.

In fact, Stringer et al® state that the “abuse is widespread and continues
unabated”. We therefore submit that the response must be commensurate with

the scale of the problem.

The 2002 salary rates which applied to NZ crew were as follows:

? Department of Labour (2004) ‘Employment Conditions in the Fishing Industry — Final Report on Foreign Crew on
New Zealand Fishing Vessels”, 2 December.

3 Stringer, C., Simmons, G., and Coulston, D. (2011) “Not in New Zealand waters surely? Labour and human rights
abuses aboard foreign fishing vessels”, New Zealand Asia Institute 11-01, page 18.
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41.

4.2

4.3.

Position Annual Salary -

Nz$
Master 125,000
1st Mate 92,448
2nd Mate 89,665
Boatswain 61,099
Chief Engineer 97,890
1st Engineer 73,091
2nd Engineer 62,812
3rd Engineer 48,667
4w Engineer 43,677
Factory Engineer 1 76,174
Factory Engineer 2 48,677

Trainee Engr/Trainee 39,406
Factory Engr

Fishmeal 1 50,495
Fishmeal 2 44,041
Factory Manager 76,174
Factory Supervisor 55,960
Senior Fisher 53,938
Fisher A 48,677
Fisher B 41,028
Fisher C 35,928
Trainee Factory or 30,133
Galley Hand

Chief Cook 63,983
Assistant Cook 45,258

The conditions that apply on FCVs bear no comparison to these rates. In fact
the pay and conditions are shocking and are an indictment of the fishing

industry in New Zealand.
Chain of Responsibility

We submit that ITQ holders must have a chain of responsibility through to the
working conditions on FCVs. They cannot simply say it is not their concern.
That is not corporate social responsibility. It is an attempt to avoid any

responsibility.

The sanctions that apply for misuse of quota are significant and have perhaps

driven quota holders to devolve responsibility to FCV companies.

If the cleaning at a hospital is substandard, the District Health Board cannot

simply say it is not their concern.





4.4.

4.5.

5.1.

5.2.

5.3.

The contracts need to be specific on the matter of standards.

There is the added problem of what happens when a company says it is

insolvent and cannot pay wages.
International Obligations and other Legal Issues

New Zealand is a member of the International Labour Organisation (ILO), the
International Maritime Organisation (IMO), and the United Nations. These
organisations have issued instruments setting international standards for
activities that fall within the scope of this Inquiry. Additionally, there are general
provisions of the international human rights standards laid out in the Universal
Declaration of Human Rights and the International Human Rights Covenants.
These include the right to life, liberty and the security of person. They prohibit
slavery, torture and any form of cruel, inhuman and degrading treatment and
they recognise the right to equality before the law. Article 23 of the Declaration

addresses rights that are to be afforded in the sphere of work.

Membership of the IMO and of the ILO imposes certain obligations on member
states, even if they have not ratified particular instruments. For example,
membership of the ILO pre-supposes a commitment to eliminating Forced
labour in areas under the member state’s control, in line with core labour

conventions C29 Forced Labour and C105 Abolition of Forced Labour.

New Zealand is a signatory to the following ILO conventions for work in the

maritime sector which can include work on fishing vessels:





5.4.

5.5.

5.6.

¢ Unemployment Indemnity (Shipwreck) Convention, 1920 No.8 (ratified 1980)

e Medical Examination of Young Persons (Sea) Convention, 1921 No.16
(ratified 1961)

o Officers’ Competency Certificates Convention, 1936 No.53 (ratified 1938)
e Minimum Age (Sea) Convention (Revised), 1936 No.58 (ratified 1946)
e Certification of Able Seamen Convention, 1946 No.74 (ratified 1961).

New Zealand is also a signatory to a number of other ILO conventions which

may apply in the fishing sector:

e Forced Labour Convention, No.29, 1939 (ratified 1938)

e Labour Inspection Convention, No.81, 1947 (ratified 1959)

e Migration for Employment, No. 97, 1949 (ratified 1950)

e Abolition of Forced Labour Convention, No.105, 1957, (ratified 1968).

There are two new ILO conventions which relate to the maritime and fishing
sectors. These are the Maritime Labour Convention, 2006 and ILO Convention
188, Work in the Fishing Sector. New Zealand has not yet ratified either of
these conventions. The CTU understands that officials are evaluating the
provisions of the conventions and relevant New Zealand law and practice for

possible future ratification.

The background document to the Ministerial Inquiry states that New Zealand
can only apply the ILO marine Conventions to which it is currently party to New
Zealand flagged fishing vessels. This is potentially misleading as there are
other conventions and laws that apply to New Zealand flagged fishing vessels.
There is also the possibility that acts by operators of foreign chartered vessels

that are internationally recognised as illegal, such as forced labour, would





5.7.

5.8.

5.9.

invalidate their registration under the Fisheries Act 1996 and agreement to act

in accordance with the Fisheries Code of Practice.

Media and research reports have been released of human rights and labour
rights abuses on board fishing vessels operating in the Exclusive Economic
Zone (EEZ) (see References at end of submission). The reports describe

situations that fit the ILO’s definition of forced labour and the United Nations’

definition of human trafficking.

In 2008, the ILO released A handbook for Labour Inspectors entitled, Forced
Labour and Trafficking®. This handbook contained current definitions, cases and
training resources to enable labour inspectors to investigate accusations of
forced labour and trafficking. It defined forced labour as: “all work or service
that is exacted from any person under the menace of any penalty and for which
the said person has not offered himself voluntarily.” The handbook clarifies the
modern meaning of these terms, and provides case examples, and training

resources for responding to forced labour situations.

The ILO’s definition of forced labour comprises two basic elements: the work or
service is exacted under the menace of a penalty and it is undertaken
involuntarily. The penalty does not need to be in the form of penal sanctions,
but may take the form of a loss of rights and privileges. Moreover, the menace
of a penalty can take many different forms. A menace may range from
psychological threats through to physical violence or restraint, or even death
threats addressed to the victim or relatives. Employers on board ships regularly
require workers to hand over their identity papers, and may use the threat of
confiscation of these documents in order to exact forced labour. Being isolated

at sea adds to the vulnerability of workers on fishing boats.

4

“Forced Labour and Human Trafficking: A handbook for Labour Inspectors”, by Beate Andrees,

International Labour Office, 2008, http://www.ilo.org/sapfl/Informationresources/ILOPublications/lang--
en/docName--WCMS _097835/index.htm
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5.11.

5.12.

While many victims enter shipboard employment voluntarily they may
subsequently discover later that they are not free to withdraw their labour, owing
to legal, physical or psychological coercion. Initial consent may be considered
irrelevant when deception or fraud has been used to obtain it. Forced labour
situations may be more common in certain economic sectors, but a forced
labour situation is determined by the nature of the relationship between a
person and an “employer”, and not by the type of activity performed, however
hard or hazardous the conditions of work may be. Nor is the legality or illegality
under national law of the activity decisive in determining whether or not the work

is forced.

The ILO has received reports indicating that seafarers and fishers are at
particular risk of forced labour and trafficking. In June 2006 the International
Transport Workers Federation (ITF) published the report Out of Sight, Out of
Mind® about seafarers, fishers, and human rights. Amongst the incidents
reported, was one of the cases from New Zealand involving the Sky 75; a
Korean vessel. Ten crew members from Indonesia fled the ship with complaints
of abuse, excessive hours of work, poor and rotting food, no medical treatment
and no pay. This example is far from uncommon as reported by Dr Stringer et
al. The isolation and confined circumstances of groups of workers, together with
frequent difficulties in identifying legal liabilities towards crews, can make them

particularly vulnerable.

In 2009 the ILO released its global report on forced labour, “The cost of
coercion’. It describes modern forms of forced labour currently occurring
around the world, including the situation of some seafarers and fishers. It also
attempts to quantify the economic cost to workers affected by forced labour and

trafficking.

> Out of Sight, Out of Mind, ITF, 2006, http://www.itfglobal.org/files/extranet/-1/2259/HumanRights.pdf

% «“The cost of coercion, Report of the Director-General: Global Report under the follow-up to the ILO Declaration
on Fundamental Principles and Rights at Work”, International Labour Conference, 98th Session 2009, Report I (B)
International Labour Office, Geneva,
http://www.ilo.org/ilc/ILCSessions/98thSession/ReportssubmittedtotheConference/ WCMS _106230/lang--

en/index.htm





5.13.

5.14.

5.15.

In addition to human suffering, what are the financial costs of coercion to the
people who work in forced labour situations? How much money is illegally
withheld from people in forced labour? Answering these questions requires
some estimate of the “opportunity cost” of being in forced labour, namely the
income lost through being in forced labour rather than in a free employment
relationship. ILO research over the past few years suggests that the loss of
income associated with coercion can be traced to two main sources. The first is
the underpayment of wages. It is suggested that economic exploitation is the
main reason why some employers use coercion. In most cases, people in
forced labour receive wages lower than the market rate, in some cases less
than the subsistence minimum. People in forced labour often receive wages
net of some artificial deductions imposed in a discretionary way by their
employer. For example, victims may be overcharged for the cost of their
accommodation — a cost which is often directly deducted from the victims’
nominal wage. Workers in bonded labour, who repay a loan through their work,
may face deductions for food or housing, on which employers charge a
substantial premium over the market price. These deductions contribute to

further reducing the net payments received by people in forced labour.

Underpayment of wages includes forced overtime and other forms of “excessive
work” which are not adequately remunerated. Forced labourers typically work
longer days and longer weeks than free workers, sometimes up to 16 hours a
day for seven days a week. This overtime is not remunerated at a higher rate
than regular working hours; at best forced labourers receive their usual hourly
wage. In addition to the longer working hours, the “excessive work” sometimes
includes the work of family members, such as wives and children who
contribute to the production of goods and services but receive no payment. All
these forms of unpaid or underpaid “excessive work” should be taken into

account when estimating the total cost of coercion.

The second source of lost income, which arises mainly in cases of human

trafficking, is the financial costs associated with the recruitment process.

10





5.16.

5.17.

5.18.

5.19.

Migrant workers trafficked into forced labour often incur a series of costs linked
to their recruitment, including payments to a recruitment agency or a broker,
funding a particular type of training necessary for being eligible for admission to
the destination country, acquiring language skills, or payment for the visa and
transportation. While all types of migrant workers incur such recruitment costs,
ILO research points to a positive relationship between the amount spent during
the recruitment process and the probability of becoming a victim of forced

labour.

There are cases both overseas and in New Zealand where the crew of a ship
that has got into difficulties are fired from their positions and sent back to their
home country either with no money or with only a portion of the wages they

were owed.

The United Nations definition of Trafficking is that “Trafficking in persons shall
mean the recruitment, transportation, transfer, harbouring or receipt of persons,
by means of the threat or use of force or other forms of coercion, of abduction,
of fraud, of deception, of the abuse of power or of a position of vulnerability or of
the giving or receiving of payments or benefits to achieve the consent of a
person having control over another person, for the purpose of exploitation.”
Exploitation includes ...forced labour or services, slavery or practices similar to

slavery, or servitude.

The New Zealand Government has implemented legislative changes to the
Crimes Act 1961 in order to fulfil its obligations under the Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children,
of the United Nations Convention Against Trans-national Organised Crime
(sections 98B, 98D, 98E and 98F of the Crimes Act 1961 as inserted from 18
June 2002 by the Crimes Amendment Act 2002). Section 98A is also relevant

to these obligations.

We believe that our recommendations, if implemented, would also address any

concerns about allegations and evidence of forced labour and trafficking.

11





5.20.

5.21.

5.22.

5.23.

5.24.

The application of the ILO Convention 81, Labour Inspection and the
administration of the relevant legislation is vested in the Department of Labour
under the direction of the Minister of Labour, with the exception of health and
safety inspection in the maritime and aviation sectors, which is under the
supervision and control of Maritime New Zealand and the Civil Aviation
Authority respectively. The Fisheries Act specifies that Labour Inspectors are
able to investigate conditions on licensed ships operating under a permit in the
EEZ.

New Zealand has ratified ILO Convention 97, Migration for Employment. This
convention requires that migrant workers have access to health care, and be
treated fairly in respect of wages and conditions. Workers on fishing boats are

sometimes denied these.

New Zealand is a member of the International Maritime Organisation (IMO)
which is a specialised agency of the United Nations responsible for measures to
improve the safety and security of international shipping and to prevent marine
pollution from ships. Itis also involved in legal matters, including liability and
compensation issues and the facilitation of international maritime traffic. IMO
was established to adopt legislation. Governments are responsible for
implementing it. When a Government accepts an IMO Convention it agrees to

make it part of its own national law, and to enforce it like any other law.
New Zealand has ratified IMO Conventions including:

UNCLOS United Nations Convention on the Law of the Sea
SOLAS International Convention for the Safety of Life at Sea; and
STWC International Convention on Standards of Training, Certification and

Watchkeeping for Seafarers

New Zealand has not yet ratified STWC - F, International Convention on

Standards of Training, Certification and Watchkeeping for Fishers. New

12





5.25.

5.26.

5.27.

Zealand has not yet ratified the Torremolinos Protocol” but it has developed

Maritime Rules consistent with the protocol.

The United Nations Convention on the Law of the Sea (UNCLOS) was adopted
in 1982. UNCLOS provides a regime of law and order in the world's oceans and
seas establishing rules governing all uses of the oceans and their resources. It
embodies in one instrument traditional rules for the uses of the oceans and at
the same time introduces new legal concepts and regimes and addresses new
concerns. The Convention provides the framework for further development of

specific areas of the law of the sea which is usually done in consultation.

IMO has adopted a number of resolutions in respect of Port State Control (PSC)
over the years. In 1995, the 19th IMO Assembly adopted resolution A.787
amalgamating guidelines contained in relevant IMO resolutions, with the aim of
providing one set of basic guidelines on the conduct of PSC inspections. In
1999 resolution A.882, amending the procedures for Port State Control, was
adopted. Member Governments, through the conduct of PSC inspections at
their ports and discussions at IMO, realised that more effective PSC could be
conducted by signing regional agreements. Accordingly, the nine regional PSC
agreements that have been signed and are currently in operation including the

following two agreements ratified by New Zealand:

. the Paris Memorandum of Understanding on Port State Control (Paris
MoU), adopted in Paris on 1 July 1982;
o the Memorandum of Understanding on Port State Control in the Asia-

Pacific Region (Tokyo MoU) signed in Tokyo on 1 December 1993.

States have different levels of jurisdiction over each of the three areas in the

Fishing Sector - port; coastal; and flag State jurisdiction. Convention 188 sets a

’ http://www.maritimenz.govt.nz/Rules/List-of-all-rules/Part40D-maritime-rule.asp
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5.28.

5.29.

5.30.

requirement for flag States to establish a system for the enforcement of
compliance. In practical terms this is likely to mean there will have to be a
number of qualified inspectors to check on living and working conditions and
they will issue certificates that can be checked. In addition port States can
investigate complaints and report back to the flag State. Anyone with an

interest in the welfare of the fishers can make a complaint.

In the case of the fishing sector in New Zealand’s EEZ, foreign chartered
vessels fishing to a New Zealand quota allocation do so under registration.
They sign up to the New Zealand Government Fishing Code of Practice and
have agreed to abide by that Code. New Zealand owned and flagged vessels

fishing in the EEZ are covered by New Zealand employment law.

New Zealand has laws and policies intended to protect vulnerable workers from
exploitation. Where these laws appear to be in conflict with other laws then
Courts may decide which set should be followed in particular situations. For
fishing workers on ships operating in New Zealand’s EEZ, relevant guidance
would come from the worker's employment contract, the place of formation of
the contract, the home bases of employer and employee, the language and
form of the contract, and the conditions under which the work is permitted in the
area. In New Zealand, employment statutes such as the Minimum Wage Act
1983 (NZ) (the Minimum Wage Act) and the Wages Protection Act 1983 (NZ)
(the Wages Protection Act) are mandatory. Parties cannot contract out of their
provisions. Under Part 5 of the Fisheries Act 1996 the operator of a foreign
fishing vessel may apply to the Minister of Fisheries for a license to fish in the
EEZ. The license issued may contain (subsection 83(4) (r))...such other
matters as the Minister considers necessary or expedient for the purpose of this

Act or any other enactment or otherwise.

Section 103(1) of the Act requires all vessels fishing in New Zealand fisheries
waters (including the EEZ) to be registered. Section 103(5) provides that, in the

case of foreign vessels, while the vessel is in New Zealand fisheries waters the
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5.31.

5.32.

5.33.

5.34.

protections of the Minimum Wage Act and the Wages Protection Act apply to
people working on the vessels. Section 103(5) (a) deems all work-permit

holders engaged on the vessel to be employees.

Under subsection 4(1) (o) of the Admiralty Act 1973, New Zealand Courts may
hear any claim by a master or member of the crew of a ship for wages, and any
claim by or in respect of a master or member of the crew of a ship for any
money or property which, under any of the provisions of the Maritime Transport
Act 1994, is recoverable as wages in the Court and in respect of the manner in
which wages may be recovered. But the provisions of the Admiralty Act are
seldom used. Problems were rarely reported to authorities. Most foreign
fishers do not speak English. They were unlikely to be aware of their rights
under New Zealand statutes. Many fear retaliation, either abuse by their
employers or black-listing by the industry as a whole. There are reports of

threats being made to the families of crew members who laid complaints.

Fishing vessels are in port for only a short time. It is difficult for non-English
speakers, unfamiliar with New Zealand, to obtain assistance before the vessel
sails out of jurisdiction. The operator of the vessel has a high degree of control
over the movements of persons on the vessel and has the ability to restrict their
contact with the outside world. The Maritime Union reports hearing of cases

where private security guards are posted to stop crew coming ashore.

The Fisheries Act regulation of employment in the EEZ was woefully
inadequate. Problems were almost never reported, and when cases were
brought, the rights of crew were not effectively upheld. Although it is not
perfect, the Code of Practice represents a considerable advance and has the
potential to be enormously beneficial for foreign crew members. lIts efficacy,
however, depends on its enforceability and the legal and practical difficulties of

enforcing the Code are considerable.

In its global report The cost of coercion, the ILO offered states training on the

means to identify and tackle forced labour. Similar assistance could be
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6.1.

6.2.

6.3.

provided for research on forced labour and trafficking. This would help
generate awareness that forced labour is a concern for all countries and all
kinds of economies. The ILO has said that, subject to demand, support will be
provided for quantitative surveys of forced labour and trafficking. Existing
toolkits — including those for labour inspectors, judges and prosecutors, and
business leaders —can be adapted to national contexts. An ILO programme
could engage more closely with the academic community and major policy
institutions, promoting research and teaching on the economic and other

underpinnings of forced labour in the modern global economy.

Existing obligations need to be rigorously observed and ratification and
implementation of the ILO Work in the Fishing Sector should be promoted and

greater regulation of the fishing industry must be introduced.
Code or Practice

The Department of Labour conducted an investigation into the fishing industry in
December 2004. Although the focus of the inquiry was conditions on New
Zealand vessels employing foreign crew, the investigators realised there were
real areas of concern over the use of overseas-owned contract vessels
operating in New Zealand waters. The Department’s report primarily discussed
issues relating to the timing of wage payments for both New Zealand and
foreign crew members on New Zealand ships and whether these payments

were Minimum Wage Act compliant.

Annex Three of the full report relied on confidential interviews with crew and we

have already mentioned concerns around pay, working hours, abuse and food.

The report revealed the Fisheries Act section 103 was woefully inadequate.
Problems with enforcement and a lack of reporting meant operators of foreign
charter vessels in New Zealand waters were able to flout the Act’s requirements
with impunity. Further, the Act did not address the non-financial problems of

abuse and poor working conditions.
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6.5.

6.6.

6.7.

The public release of the report in May 2005 resulted in a number of questions
in Parliament, with National, United Future, New Zealand First and the Greens
all exhorting the government to take action. The Labour government’s
response was to announce a review of the process by which visas allowing
foreigners to work in the EEZ were granted. In October 2006, the review
resulted in the introduction by the Department of Labour of a new Code of

Practice on Foreign Fishing Crew.

The Code of Practice outlines the minimum work conditions that must be met
before visas to work in the EEZ will be granted to foreign crew members. In
addition to setting out minimum remuneration and conditions, the Code
‘introduces a new accountability framework’. All New Zealand parties to foreign
fishing vessel charter arrangements are required to be signatories to the Code.
The New Zealand charter partner can then request an Approval in Principle
from the Department of Labour to allow the foreign charter partner to employ
foreign crew members. An Approval in Principle will only be granted if the
Department is satisfied the Code of Practice will be adhered to and that the
charter partners have a history of compliance with the Code. If an Approval in
Principle is not granted, the foreign crew will not receive visas to work in New

Zealand waters.

In addition to the substantive obligations imposed by the Code, two significant
procedural requirements are introduced to aid its enforcement. The first of
these enforcement provisions is a requirement the New Zealand charter party
enter into a Deed of Guarantee of Financial Obligations in Respect of Foreign
Crew. This Deed requires the New Zealand party to reimburse the Department
of Labour for any costs incurred in accommodating, maintaining and repatriating
crew. It also gives crew the right to enforce wages claims against the New

Zealand party if they cannot enforce them against the foreign employer.

The Deed of Guarantee makes the New Zealand party liable to the crew only

with regard to wages claims. There is no liability for breaches of any other
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6.8.

6.9.

6.10.

employment condition. Liability for wages claims can only be enforced against
the New Zealand party if the crew first take action in New Zealand against their
employer and the employer either: refuses to submit to the jurisdiction or cannot
be served; or fails to obey orders made by the New Zealand institutions. The
rights of the crew to take action against the New Zealand party will lapse if
notice of demand is not given to the New Zealand party within 90 days of the

crew member ceasing to be employed on the vessel.

This very short limitation period, together with the requirement that crew pursue
the foreign employer first, means a New Zealand party is unlikely ever to be
held accountable under the Deed. One case brought by the crew against their
employer took more than two years to wind through the New Zealand courts.
Although the Code stipulates dispute resolution through the perhaps speedier
Employment Relations Authority and Employment Court, it is difficult to
conceive of a situation where all avenues will have been exhausted within a

three month period.

The Code requires employment contracts to contain a dispute resolution
procedure involving the Labour Inspectorate, the Mediation Service and then
the Employment Relations Authority and Employment Court. If resolution is not
achieved and if the claim concerns wages, the crew can then pursue the New
Zealand charter partner through the Department of Labour and the District
Court.

The Code contains no expectation New Zealand law should apply to the
employment agreements. There is only a requirement the applicable law be
specified in the agreement. There is a question mark over whether the dispute
resolution stipulations override the right of crew to take a case to the High Court
in its Admiralty jurisdiction. Bringing an Admiralty proceeding potentially allows
the court to declare the plaintiffs not only have a claim against their employer or
employer's agent but also to have a claim over the vessels on which they

worked. Plaintiffs may be better off legally in bringing High Court proceedings
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6.12.

rather than by taking a dispute to the Employment Relations Authority.'? This
has been argued at Court of Appeal level in relation to a successful wages
claim by unpaid workers from the Russian vessel Udovenko. The Court of
Appeal held that the specialised jurisdiction conferred by section 4(1)(o) of the
Admiralty Act was not affected by the employment statutes. They found it would
contravene the policy behind the protective employment legislation if the
benefits of bringing proceedings in an Admiralty Court were precluded.
Requiring employment disputes of foreign fishers to be heard in the
employment institutions should not prevent the ancient seafarers’ right to have a

wages dispute heard in an Admiralty court.

The introduction of the Code has received a mixed response. The International
Transport Workers’ Federation considered it would raise standards in the
industry and clamp down on rogue operations. The Maritime Union, while
welcoming it as a symbolic step, remains sceptical as to its efficacy. Some
industry participants have welcomed the Code, saying foreign charter vessels
should eventually be phased out altogether. Maori fishing interests, on the

other hand have spoken against the Code.

All New Zealand parties to foreign fishing vessel charter arrangements are
required to be signatories to the Code of Practice on Foreign Fishing Crew
(2006). However, intimidation and threats against families of crew, together with
language barriers and difficulties of access to New Zealand support institutions
mean abuses of fishing crew are likely to remain under-reported. We can
expect to see serious improvement in industry conditions only if Immigration
New Zealand actively investigates the history of Code compliance of New
Zealand charter partners and refuses visas where there have been breaches of
the Code. It is doubtful whether this will happen in practice. Lack of the
resources to proactively investigate conditions on the vessels is likely to mean
the Code is enforced only where complaints are made by crew.
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6.13. The Australian Government has reviewed illegal fishing in its waters and has
recommended that states should work together to establish a global database
of vessels to help port authorities identify and exercise greater scrutiny and
inspection of these vessels during port visits, allow countries to better review
the previous history of fishing vessels seeking to enter their registries, allow
RFMOs to work together to identify the movements of such vessels from region

to region®.

6.14. We have recommended revision of the Code of Practice on Foreign Fishing

Crew in a number of areas.
7. Trade and Tariff Issues

71. We understand that Tuna boats land their product directly into Japan and
assume they thereby avoid Japanese tariffs. This gives preferential treatment to
those vessels. We also understand that catches from Korean flagged vessels
get tariff free access into Korea whether or not the catch has been landed in
New Zealand (which it normally has). Again, this gives preference to those
vessels, discourages the use of New Zealand vessels and may discourage

processing depending on how the tariffs apply.

7.2. All vessels and quota owners can get preferential access to China under the
New Zealand-China Free Trade Agreement because the rules of origin used by
New Zealand and that FTA regard all catch from New Zealand waters as of

New Zealand origin, independent of the ownership or flag of the fishing vessel.

¥ “The Changing Nature of High Seas Fishing: How flags of convenience provide cover for illegal, unreported and
unregulated fishing”, http://www.daff.gov.au/fisheries/iuu/high-seas; “Steps Australia has taken to address illegal
fishing”, http://www.daff.gov.au/fisheries/iuv/illegal-fishing.
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7.3.

7.4.

7.5.

All tariffs on the entry into China of fish products (including molluscs,
crustaceans etc) will be gone from 2012 (with one exception, Extracts & juices
of meat, fish & aquatic invertebrates, which will be gone from 2013). Such tariffs
have never been high: most started at about 10-12 percent, and have reduced
in equal steps from 2008. The agreement has been a further incentive to export

unprocessed product, have it processed in China and either sell it there or re-

Fish trade with China
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export it. The accompanying graph shows the steep rise in value of exports to
China of unprocessed (i.e. frozen, not otherwise processed) fish and the fall in
exports of processed fish, while imports of processed fish have risen and

unprocessed fish imports are negligible.

Again, these rules are encouraging processing of the New Zealand catch
overseas rather than in New Zealand and help explain the fall-off in the New

Zealand processing industry.

These rules should be reviewed and lessons learned for future trade

agreements with a view to encouraging the processing of fish in New Zealand.
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8.1.

8.2.

8.3.

8.4.

8.5.

Economic Return

Even if there was an original case for the use of FCVs, this era has now
passed. New Zealand clearly can develop alternative models. Stringer et al
advocate a “sunset clause” to phase out FCVs. They argue that the technical
expertise, operational capabilities and capital exists in New Zealand to operate

such vessels.

The picture the economic data presents is of considerable potential for added
value from processing the fish caught in our waters, but a declining industry with
processing falling faster than other parts of the industry. It is an industry with

falling employment and low wages.

Fishing benefits the New Zealand economy through direct and indirect
channels. The direct channels include catching the fish, and processing of the
fish in New Zealand. These have a multiplier effect on the economy because
fish catching and processing activities purchase goods and services, including
capital plant and equipment, in order to function, and the profits and wages in

turn buy more goods and services.

Some of the purchased goods and services come from New Zealand while
others are imported. The chartering of foreign vessels is an example of the
latter. To the extent that profits are earned by New Zealand owned companies,
they stay in New Zealand. Similarly, wages earned by New Zealand residents
stay in New Zealand. However, when fish is caught by vessels owned overseas,
crewed by overseas residents, and processed either on board the vessel or
overseas, the benefits to the New Zealand economy will be much less and they

represent a lost opportunity for the New Zealand economy.

The following information on multipliers was provided by Christchurch economic
consultant Geoff Butcher. Note that this approach is a useful but partial one. A

“general equilibrium” model of the economy would allow a more complete
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8.6.

8.7.

8.8.

8.9.

8.10.

analysis of the effects of a change in the fishing industry, including its effect on

tax revenue, wages, profits and the Balance of Payments.

The most recent multipliers for fishing (i.e. taking catch) available are for 2006-
07. These do not include the impacts of fish processing (considered below),
and treat chartered foreign vessels simply as a cost to the local quota holders
(so for example do not include the wages paid to the vessels’ crew or the profits

paid to their owners).

Value added directly was $0.31 million per $1 million of catch value. However
the total value added including indirect effects was 3.18 times the direct effects,

so the total national value added per $1 million of catch was $0.99 million.

Direct employment was 4.1 full-time equivalent employees (FTEs) for every $1
million of catch. However the indirect employment effect was 2.9 times that,
bringing it to approximately 12 FTEs for each $1 million of catch in 2006/07

dollars.

Prices received in the Fishing and Aquaculture sector increased 40.1 percent
between September 2006 and June 2011°, so the employment per $1 million
catch will have fallen accordingly, but the exact change will also be affected by
productivity in the fishing effort. If there was no change in productivity the
current employment ratio would be approximately 8.5 FTEs per $1 million of

catch.

The most recent multipliers available for fish processing are from 2003-04
because since then, its data has been merged with other food processing. In
that year, Butcher estimated that “every dollar of fish that went into processing
emerged as $3 of processed product”. The current value will depend very much
on how the cost of raw fish has changed. It also varies between the products
produced. More recently, Butcher found the value of processed fish was about

double that of the raw fish input.

? Statistics New Zealand, Producer Price Index (outputs).
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8.11.

8.12.

8.13.

8.14.

8.15.

Total value added nationally was $0.76 m per $1 million of processed output.

In 2003/04 approximately 8 FTEs were employed per $1 million of processed
output (excluding fishing itself). Prices received by the Seafood Processing
sector have increased 52.0 percent since then. So if $3 of processed product
still results from each dollar of raw fish, for each $1m of fish caught, we get $3m
of processed product and employment of 16 FTEs assuming no change in
productivity. If only $2 of processed product results from each dollar of raw fish

then employment would be only 10.5 jobs per $1m of fish caught.

Adding the two together, for each $1m of catch which is processed, we get
between $2m and $3m of processed product and employment of 19 to 24.5
FTEs. For each $1m of processed product, there are between 10 and 12 FTEs.
Geoff Butcher notes that “this is significantly more than the 8.5 jobs per million
of processed product which we estimated in a recent study of an integrated fish

farm and processing plant.”

Processing the fish doubles or triples the number of jobs created from about 8.5
per $1 million of catch to between 19 and 24.5 FTEs. It increases the national
value added in a similar ratio, but this is difficult to estimate more exactly

because of the significant price changes over the period.

The contribution of fishing (i.e. catching only) to New Zealand'’s total GDP is
available until 2007 and is shown in Table 1. In 2007 it was $247 million, made
up of $77 million in compensation of employees, $150 million in gross operating
surplus (profits, interest, etc), and $20 million in taxes on production less
subsidies. Payments to workers in the industry were around one third of total
value added, and operating surplus two-thirds. The labour share is slightly
higher than agriculture, similar to forestry, but lower than most manufacturing
(e.g. employees in food, beverage and tobacco manufacturing received around
50 percent of the income) and the economy as a whole (a little under 50

percent).
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8.16.

8.17.

8.18.

It is notable that since 2000 both gross operating surplus and employee
earnings have fallen in dollar and real terms. Operating surplus peaked in 2001,
while employment costs peaked in 2002. In real terms (relative to the CPI),
gross operating surpluses fell by 43 percent between 2000 and 2007, while
employee earnings fell 32 percent. Output prices barely changed over this
period — they fell by 4 percent having peaked in 2001. As a proportion of
national GDP, fishing’s share halved from 0.32% to 0.16% from 2000 to 2007.

Table 1: Contribution of Fishing to GDP ($ million)
Taxes on Total Labour
Gross Compensation production Contribution Share
operating surplus | of employees less subsidies to GDP
2000 220 94 21 335 29.9%
2001 242 90 17 349 27.1%
2002 215 116 19 350 35.0%
2003 169 107 -3 273 38.8%
2004 157 95 15 267 37.7%
2005 154 86 17 257 35.8%
2006 149 65 21 235 30.4%
2007 150 77 20 247 33.9%
The contribution of seafood processing to New Zealand’s GDP is not readily

available. However the following wages data provides some indication. In the
seafood processing industry, there was a sharp decrease of 25 percent in the
number of employees between 2005 and 2009, but average annual employee
earnings in real terms (taking account of inflation) rose by 24 percent in the
same period. Real average earnings were virtually unchanged between 2000
and 2005.

Average earnings were very low at $24,580 per year in 2009, less than half the
economy-wide average weekly earnings ($951 per week or equivalent to
$49,451 per year in March 2009). Gross annual earnings for all employees in
the industry rose by 5.2 percent and PAYE deductions rose by 9.3 percent in
real terms between 2000 and 2005, but fell by 7.2 percent and 2.8 percent
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respectively between 2005 and 2009. These data would be consistent with
fewer employees working longer hours, though with few working all year and full

time. Employees in the industry contributed $54 million in income tax in 2009.

Table 3: Wage and Salary Employees and Annual Earnings in the Seafood Processing
Industry'"
Tax year(z)
2000 2005 2009"

Count of employees(4) 11,172 11,769 8,820

Average annual earnings ($) 15,600 17,610 24,580

Average annual PAYE deductions ($) -3,550 -4,170 -6,090

Average annual earnings after PAYE deductions ($) 12,050 13,440 18,490

Gross annual earnings ($) 174,252,570 207,201,830 216,826,700

Gross annual PAYE deductions ($) -39,660,180 -49,021,360 53,724,460

Gross annual earnings after PAYE deductions ($) 134,592,390 158,180,460 163,102,240

Table 4: Earnings in the Seafood Processing Industry after inflation (March 2009 dollars)
Tax year(z)

2000 2005 2009%
Count of employees(A) 11,172 11,769 8,820
Average annual earnings ($) 19,893 19,864 24,580
Average annual PAYE deductions ($) -4,527 -4,704 -6,090
Average annual earnings after PAYE deductions ($) 15,366 15,161 18,490
Gross annual earnings ($) 222,208,200 233,727,143 216,826,700
Gross annual PAYE deductions ($) -50,574,963 -55,296,917 -53,724,460
Gross annual earnings after PAYE deductions ($) 171,633,238 178,430,215 163,102,240

Source: Statistics New Zealand

Note:

1) The seafood processing industry is ANZSIC 06 classification C112000.

2) Covers all wage and salary jobs in the year ending March.

3) Includes provisional data for the March 2009 quarter.

4) People are only counted once regardless of how many jobs they have within the tax year in this
industry.

(
(
(
(

8.19 In the seafood industry as a whole (including Aquaculture, Fishing, Fish and
Seafood Wholesaling, and Seafood Processing), the number of people
employed fell steadily between 2000 and 2010, apart from the years 2002 and
2003. In 2010, numbers were less than four-fifths (79 percent) of their peak in
2002. Seafood processing has been by far the largest employer — but also the
area in which employment has fallen most steeply. The industry has laid off

nearly 50 percent of the number of on-shore workers at the peak of 2002. In
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2005, the closure of Sealord’s Dunedin operation resulted in the loss of 850

jobs.
Table 5: Employee numbers in the Seafood Industry
Year Aquaculture Fishing Processing Wholesaling Total
2000 690 1,990 6,300 700 9,680
2001 660 2,070 6,430 520 9,680
2002 750 2,100 6,830 590 10,270
2003 730 1,860 6,490 640 9,720
2004 750 1,740 5,970 540 9,000
2005 700 1,560 6,120 590 8,970
2006 710 1,550 6,040 640 8,940
2007 680 1,520 5,750 720 8,670
2008 670 1,530 5,220 680 8,100
2009 650 1,820 5,160 700 8,330
Employee numbers in the
Seafood Industry
12,000
10,000 ,""\
8,000 o Total
6,000 — Processing
= Fishing
4,000 Wholesaling
— Aquaculture
2,000 e
O DA O > H b N & O
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Source: Statistics New Zealand, Business Statistics, Detailed industry by territorial authority.
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8.20

The decline in processing is a reflection of the failure of the industry to add

value to its catch. Table 6 shows a large decline in TACC from 716,806 tonnes
to 593,514 tonnes in 2005 and decreasing more slowly into 2009 (578,033

tonnes), indicating depletion of the fishing resource.

8.21  On top of the depletion, the percentage with added value declined steeply
between 2000 and 2009, whether expressed as a proportion of the value
exported (falling from 61 to 40 percent) or the TACC (falling from 16 to 10
percent). (“Added Value” was defined for these purposes as all forms of
processing other than Headed & Gutted, Whole fish and Other Forms. This
could be seen as generous.)
Table 6: Added Value of Finfish for years 2000, 2005 and 2009.
2000 2005 2009
NETT Tonnes NZSFOB Tonnes NZS$FOB Tonnes NZSFOB
Finfish with Added Value
Fresh fillets 708 | $10,164,083 570 $6,147,435 780 $10,886,804
Live 397 $3,816,638 207 $1,793,978 323 $2,228,902
Frozen fillets 49,575 | $373,236,419 33,159 | $221,392,225 19,675 | $164,833,960
Processed & other fish meat 34,454 $59,850,371 25,706 $29,096,683 22,164 $48,452,529
Meal, Blocks, Minced 19323 | $89,274,931 12,988 | $46,276,909 9,179 $55,161,818
Prepared 8,812 |  $53,762,645 5441 | $29,040,733 8,153 $58,916,388
Smoked, Salted or in Brine 236 $7,606,549 271 $4,288,383 209 $7,124,990
Total Finfish with Added Value 113,506 | $597,711,636 78,341 | $338,036,346 60,484 | $347,605,391
Total Export of Finfish 217,092 | $980,594,358 | 220,466 | $698,837,167 | 207,633 |  $858,623,164
TACC (tonnes) 716,806 593,514 578,033
Added Value as a % of Exports 52.28% 60.95% 35.53% 48.37% 29.13% 40.48%
Added Value as a % of TACC 15.83% 13.20% 10.46%

Source: “New Zealand Seafood Exports, Report 7 Seafood exports by species by country”, New Zealand Seafood Industry Council

8.22

There are various employment options in the industry. These are: New Zealand

vessels and New Zealand crews; Foreign vessels and New Zealand crews;
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8.23

8.24

8.25

8.26

8.27

8.28

Foreign vessels and a mix of New Zealand and foreign crews; and Foreign
vessels and foreign crews. The last option is predominant. The quota cannot be
foreign-owned but the benefits can still be captured offshore.

To make matters worse a lot of the fish processing done on-shore is also done

by foreign labour — back in countries like China and Thailand.

We acknowledge that there are some service, maintenance and provedores
jobs to support FCVs but different economic models would result in much higher
levels of employment directly involved in harvesting and processing deepwater
fish.

We understand that foreign vessels catch close to 80% of all iwi deepwater
quota. We are not alone in assuming that as a result of Treaty of Waitangi
settlements, and resulting division of fishing quota, a positive environment for
Maori employment would grow alongside harvesting of this indigenous

resource.

Of course there are complexities. It is a difficult industry. ITQ confers a right to a
defined percentage of the economic rent available from the specified fish stock.
Annual catch entitlements, the value of the species in parcels of quota, total
allowable catch pathways, fish prices, exchange rates, fisheries management

costs and so forth are all important factors in addition to labour costs.

Yet we also see in the industry some positive models that include value-added
processing on-shore and New Zealand owned, operated and crewed vessels.
Of course, some in the industry argue that the value of quota and other factors
have a huge bearing on the economics of these models. But at the very least

they indicate that in certain circumstances the reliance on FCVs is misplaced.

Foreign fishers do not pay GST, PAYE, or ACC in New Zealand. Of course,
some would argue that neither do fishers receive ACC. But the increasing costs
associated with New Zealand Immigration Service investigations, supporting

crew that have abandoned their vessels, access to New Zealand’s emergency
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8.29

8.30

8.31

8.32

8.33

8.34

8.35

services, and other actions by the Labour Department and others need to be

taken into account.

There is also a risk that FCVs threaten the reputation of New Zealand in respect

of environmental standards, respect for human rights, and sustainability.

We note that in a 2 December, 2004 report of the Department of Labour'®, there
was reference to union concerns about loss of employment in the context of
FCVs. In that same document, there is reference to concerns by New Zealand

companies about their inability to compete with low wages paid on FCVs.

We understand that all significant New Zealand deep water fishing companies
use some foreign vessels and/or “lease” quota (sell ACE) to companies that

operate foreign vessels.

We believe that there is the basis for a greater level of capital investment in

fishing vessels that are New Zealand owned and operated.

While harvested quota from FCVs counts as New Zealand exports we submit
that any significance given to that fact should be discounted to recognise that
the value is captured offshore rather than flowing through to decent jobs for

New Zealanders.

We recommend that the Government establish a fishing industry development
project (which includes all parties including unions) that promotes employment
opportunities (specifically including land-based options), value-added practices,
expanded training provision, increased cooperation between producers in
maximising the value of exports, and investment options. There also needs to

be access to sector-development funding.

We also recommend greater resources are put into training and developing

career options in the fishing industry.

12 (2004). Department of Labour., ‘Employment Conditions in the Fishing Industry — Final Report on Foreign Crew
on New Zealand Fishing Vessels”, 2 December.
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9.1

9.2

9.3

9.4

10.

10.1.

New Zealand Flag Vessels

Australia requires all fish caught in its exclusive economic zone to be caught
with Australian flag vessels. Once again, New Zealand has rejected the option
that provides regulation of high standards, employment growth, decent wages

and conditions.

Because Australian quota is fished by Australian vessels only, by virtue of
article 92 of UNCLOS, Australian law applies to all aspects of the operation

automatically.

Fishing permits and Statutory Fishing Rights (SFRs) under the Australian
Fisheries Management Act 1991 specify use of a particular fishing vessel, and
that vessel must be an Australian boat. ‘Australian boat’ is very strictly defined
in the Act as an Australian-built boat, based in Australia, and wholly owned by
an Australian resident or Australian company. Foreign-owned boats qualify as
‘Australian’ if they are registered in Australia and not under demise charter.
There is provision for other boats to be declared ‘Australian’ if the Australian
Fisheries Management Authority is satisfied they will be sufficiently controlled
by Australian interests and the nature of the boat’s operation in the Australian

Fishing Zone justifies such a declaration.

Foreign fishing licences can be assigned to non-Australian boats, but this
regime is strictly controlled. The Australian Fisheries Management Authority
has not issued any foreign fishing licences in recent years. The reservation of
all fishing to Australian vessels only, means Australia has the right to enforce
Australian labour regulations in their fisheries waters. The level of abuse and

exploitation seen in the New Zealand industry is absent from Australian fishing.
Time Charter or Demise Charter?

Under the Fisheries Act 1996, the Chief Executive of the Ministry of Fisheries
can set conditions for a consent involving the registration or operation of a

vessel by a foreign person (Section 103 (4)).
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10.2.

10.3.

10.4.

10.5.

1.

Section 103 also refers to “possession and control” of the vessel.

It is our understanding that usually FCVs are operating under time charters

rather than demise charters.

A demise charter would mean that the possession and control of the vessel is
handed over to the New Zealand operator by the foreign owner and the crew

are employed by the New Zealand operator.

We suggest investigation of this issue to ascertain if it is more beneficial for

crew to be on a demise charter rather than a time charter.
Recommendations

We set out our recommendations below. In some cases, adoption of one
recommendation would impact on the extent to which other recommendations

would need to be addressed.
Commit to a phase out of FCVs.

Require all vessels catching fish in our economic zone to be NZ flagged ships. If
necessary this could be phased in. This is what happens in Australia. It means
that normal New Zealand maritime requirements would apply. It does not rule

out the use of foreign labour.

Require observers on all FCVs at all times when in operation. This is already
the practice on some FCVs so should be made a requirement. This would be

paid for either through an increased levy or directly by the FCV operator.

Revise the Code of Practice on Foreign Fishing Crew in the following areas:
add further parties in the CTU; remove the 90 day limitation; increase the $2.00
an hour above the minimum wage to $5.00 an hour; require contracts between
NZ companies under the Code and employers, and also employment
agreements to be provided to the Labour Department; allow crew to take action

against New Zealand parties as a first rather than last resort; extend the visas of
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11.6.

11.9.

11.10.

such claimants to enable them to remain in New Zealand until their case is
settled; provide support for crew taking such cases; allow cases to be broader
than just wages; and make the Code enforceable in law. This Review should
also consider the option of broadening the Code to New Zealand’s full minimum
code with enforceability under New Zealand labour law. This Code was a good

start but it needs to be improved and should be enforceable.

The right to employ foreign crew should only be possible by application to a
nominated government department which requires that predetermined criteria
are met before a ship can be chartered. As part of the application, the NZ
company must accept liability for failure to meet the provisions of the Charter
agreement such as employment conditions and Breach of health and safety and

minimum standards/regulations on board the vessel.

Monitor conduct in home countries by manning agents and refuse to grant
future visa through those manning agents where breaches of human rights have
occurred. While there is evidence of the Labour Department (for instance in the
Oyang 75 case) advising manning agents that future visa applications would be
affected by adverse treatment of crew once home in Indonesia, this should be a
standard part of Labour Department operations rather than an occasional
threat.

Require a proportion of FCV crew to be NZ citizens. This could be phased in

over several years. We suggest 60 percent.

Establish a ‘chain of responsibility’ which explicitly links holders of ITQ to
employment standards and practices on FCVs. This would mean legislation that

sets out specific provisions that must be in contracts.

The Government should rigorously abide by existing international obligations
particularly in relation to Forced Labour and Human Trafficking and should ratify
the Work in Fishing ILO Convention No.188, noting that C188 provides for

progressive implementation of its provisions.
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11.11.

11.12.

11.13.

11.14.

11.15.

11.16.

11.17.

That the Government actively seek technical advice and training support from
the ILO and IMO, to enhance NZ's Labour Inspection capacity and policies for
inspection of fishing vessels, and to ensure NZ laws and practices are
consistent with ILO conventions 29, 81, 97, 105, and 188.

Legislation should require that any fish caught in the New Zealand Exclusive
Economic Zone must be subject to value-added processing in New Zealand
other than legitimate full processing ships based on no more than the number

operating in 2007.

Specify which species should be subject to value-added processing in New
Zealand, and develop research and development proposals to lift the value of
species currently attracting low returns. We recognise this is difficult but the
development of Orange Roughy and Hoki are examples of how such investment

and development can occur.

Investigate whether consents by the chief executive of Ministry of Fisheries to
the licensing of FCVs, should be made on the condition that the vessels are

fully demise chartered to the NZ operator.

Establish a fishing industry development project (which encompasses all parties
including unions) that promotes employment opportunities (specifically including
land-based options), value-added practices, expanded training provision, and
investment options. There also needs to be access to sector-development

funding.

Develop a training structure for young workers to see the fishing industry as a
career move for the future and look at the skills needed and how the provision

of training can be better delivered to develop these skills.

Review the government negotiating position on rules of origin in future trade

agreements with a view to encouraging the processing of fish in New Zealand.
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12.

12.1.

12.2.

12.3.

12.4.

12.5.

Conclusion
The CTU welcomes this Inquiry.

We believe that our submission has shown that the operation of Foreign Charter
Vessels (‘FCVs’) harms New Zealand’s international reputation, does not
maximise economic return from our fisheries resources, and fails to provide

acceptable and equitable labour standards.

Therefore the Inquiry needs to make recommendations that address policy,

legislative and economic development issues.
We have made some recommendations that address all these areas.

We welcome further engagement in the Inquiry.
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2.1.

2.2.

Introduction

This submission is made by Te Riinanga o Nga Kaimahi Maori o Aotearoa (Te
Rdnanga) the Maori arm of Te Kauae Kaimahi (CTU) which represents
approximately 60,000 Maori workers of the 360,000 workers in unions affiliated
to CTU.

We welcome the opportunity to make a submission on the Ministerial Inquiry

into Foreign Charter Vessels (the ‘Inquiry’).

Our submission is that the operation of Foreign Charter Vessels (‘FCVs’) harms
New Zealand’s international reputation, does not maximise economic return
from our fisheries resources, and fails to provide acceptable and equitable
labour standards. Therefore the Inquiry needs to make recommendations that

address policy, legislative and economic development issues.

We are saddened by the fact that such a large proportion of quota being held on
behalf of Maori does not benefit Maori directly through decent work
opportunities. We recognise that there is a complex set of issues involved. But
how can anyone be satisfied with this situation? The promise that many thought
would flow from asset ownership was that the benefits would flow through. Yet
we have high Maori unemployment alongside minimal on-shore processing of

quota.

Recommendations

We support the recommendations made by the CTU in their submission.
In particular we wish to highlight:

(a) Establishing a clear chain of responsibility that connects ITQ holders with

the wages and conditions of work for crew on FCVs.





(b) Expanding training and employment opportunities in the fishing industry for

Maori.

(c) Establishing and implementing an industry development strategy for better

economic return from deepwater quota.
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Introduction

This submission is made on behalf of Maori members of the Service and Food
Workers Union Nga Ringa Tota (SFWU), who are represented by our union Runanga,
Te Runanga o Nga Kaimahi Maori, SFWU Nga Ringa Tota.

We welcome the opportunity to make a submission to the Ministerial Inquiry into
Foreign Charter Vessels (the Inquiry).

Our Runanga supports the submission of the Service and Food Worker's Union Nga
Ringa Tota, the New Zealand Council Trade Unions (NZCTU) and the NZCTU
Runanga. We also support submissions made by two Maori workers in the fishing
industry and members of our union, Christine Hutana and Victor Norman.

The fishing industry has traditionally been a source of work for Maori and changes in
the industry have impacted hard on Maori workers. It is our submission that these
changes, including the use of FCVs and the subsequent devastating reduction of the
land-based fishing workforce, has impacted very significantly on Maori workers.

That impact has included loss of potential of employment for future generations and
impediments for tangata whenua to exercise their cultural rights including
rangatiratanga and manaakitanga of our fishing resources.

The Treaty of Waitangi protects the rights of all New Zealand citizens including
tangata whenua. The Treaty also protects the rights of tangata whenua to carry out

their cultural obligations.

There must be recognition that the Government has obligations under the Treaty of
Waitangi to protect everyone, including tangata whenua.

It is our submission that changes in the fishing industry have had a significant
negative impact on Maori.

Recommendations

We support the recommendations in our union’s submission.

In particular we wish to highlight calls to maximise employment opportunities, training
and career paths for Maori workers.

Background

Te Runanga o Nga Kaimahi Maori, SFWU Nga Ringa Tota has had significant

contact with our Maori members about their experience in working in the fishing
industry and increasing concerns about the direction taken by the fishing industry. Of
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particular concern is the impact of the changes in the industry on employment and the
lost job opportunities and potential loss for Maori futures in the fishing industry.

These concerns are expanded on in the SFWU submission. To summarise, the
fishing industry has been a traditional source of employment and career paths for
Maori. Changes in the industry, including the use of FCVs and the associated
reduction in land-based value-added processing, has devastated the number of jobs
in the industry. Maori unemployment is currently at an acceptably high level of 16%
and Maori youth unemployment is at 28%. Our Runanga has deep concerns at this.

Initially our union supported the concept of quota being granted as part of Treaty of
Waitiangi settlements. We were hopeful that this would lead to many more jobs for
our people. Unfortunately the reverse has been the case and this is also a source of
deep concern for our Runanga.

Many of these concerns were articulated by Maori workers at a hui of 200 Sealord
workers which our Runanga convenor and National vice-President Maori, Muriel
Tunoho, facilitated with Te Tai Tonga Maori Party MP, Rahui Katene at Whakatu
marae in Nelson in mid-2009.

Our Runanga also initiated the SFWU petition calling for an inquiry into the New
Zealand fishing industry and on 4 August 2011 we helped present the petition with
over 12,000 signature along with other union members and the wider community to
Maori Party Te Tai Tonga MP Rahui Katene, Labour MP and spokesperson on Trade
Maryan Street, and Green Party MP and spokesperson on Oceans, Marine
Conservation and Fisheries, Gareth Hughes.

The petition called on the House of Representatives to conduct an inquiry into:

e The New Zealand fishing industry’s relationship with foreign fishing companies
e Foreign crewing of joint ventures
e Chartered and New Zealand fishing vessels

And the New Zealand fishing industry’s impact on:

e Sustainable fishing practices
e The employment of New Zealand workers on land and at sea
e The relevant communities within New Zealand

We welcomed the Minister of Fishing, Phil Heatley, announcement of the
Government Inquiry into the fishing industry.

However, our Runanga is concerned that the Inquiry may narrowly focus on the
shameful treatment of foreign crews. Our Runanga led a delegation from the SFWU
to submit our petition to the Primary Production Select Committee on 4 August 2011.
Our very strong submission was that the Inquiry must encompass all the industry
issues, particularly the impact on New Zealand jobs and Maori.
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4.1

4.2

Conclusion

It is the submission of the SFWU runanga that the impact of FCVs has raised
important issues for Maori. It is therefore very important that there is a Maori voice in
the Inquiry.

Our Runanga wishes to appear before the Inquiry to present on this submission.






Te Tai Tonga
RAHUI KATENE

maori

P ARTY

Submission to

Ministerial Inquiry into Foreign Charter Vessels
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Executive Summary

1. | welcome the opportunity to present this submission to the Ministerial Inquiry into Foreign
Charter Vessels.

2. This submission concentrates on the Maori sector of the New Zealand Fisheries Industry
and makes the following recommendations:

a. lwi and Maori sector of the fisheries industry—that the Inquiry:
i. Recognise and affirm the contributions of iwi and Maori to the fisheries
sector;
ii. Adopt a cautious approach to any policy interventions that may impact on
the current and future value iwi can realise from the Maori Fisheries
Settlement;

b. New Zealand’s international reputation—that the Inquiry:
i. Strongly affirms that FCVs should be held to the highest international human
rights standards;
ii. Recognises that FCV conduct which does not uphold human rights
standards exposes New Zealand’s standing in the international community
and is inconsistent with iwi and Maori values.

c. Therole of FCVs in the New Zealand fisheries industry—that the Inquiry:

i. Note the particular challenges experienced by iwi and Maori in the industry,
including the fragmented nature of ownership resulting in capital constraints
and many iwi having small holdings of quota that are uneconomic to support
active fishing businesses;

ii. Support a policy framework that allows for iwi to access FCVs for so long as
there are real capital constraints affecting iwi participation in the fisheries
industry.

iii. That proactive steps are taken to support the Maori sector of the fisheries
industry to develop.

d. Legal and Policy Framework—that the Inquiry:

i. Recommend that priority is placed on monitoring and enforcing FCVs
upholding the highest international human rights standards;

ii. Recommend the formation of a monitoring partnership between the
government, iwi and an international organisation to independently audit
FCV conduct (with particular consideration of the SA 8000 framework);

iii. Recommend that the monitoring partnership is evaluated in three years, and
if found unsatisfactory, render the applicable standards of conduct
enforceable.





Introduction

3.

In February 2011, | was proud to jointly present the petition requesting an inquiry into
foreign fishing companies, foreign crewing of Joint Ventures, chartered and New Zealand
fishing vessels, and its effects on sustainable fishing, employment, and the relevant
communities within New Zealand. | now welcome the opportunity to engage with the
Ministerial Inquiry into Foreign Charter Vessels.

| consider it is important for the Inquiry to consider the particular situation of the Maori
Fisheries sector and the sector’s current reliance on FCVs. My submission concentrates
on the Maori fisheries sector with the objective of proposing policy interventions that
respond to the unique characteristics and aspirations of iwi and Maori participants in the
industry.

My paramount objectives for the fisheries industry are that our fish are sustainably
harvested in a way that maximises job creation and returns as much income to the country
as possible, and more specifically, | wish to see the spirit and purpose of the Maori
Fisheries Settlement realised through the fulsome and fruitful return of Maori to the
business and activity of fishing.

| consider we are making good progress towards, but are still some distance from
achieving, this goal: iwi have been returned to the business of fishing, but we are yet to see
the full potential of Maori participating in the activity of fishing, through greater ownership of
vessels, greater employment of Maori throughout the industry and the like. | know that iwi
will proactively achieve the second part of this goal over time, and we will see more New
Zealand jobs created including for Maori.

Foreign Charter Vessels (FCVs) in my opinion have a role in the development journey of
iwi as iwi increasingly grow their presence, and jobs for our people in the industry, but it is
critical that FCVs are effectively managed and that the policy settings enable iwi and Maori
to achieve their development aspirations and contribute to the economic development of
New Zealand.

Background—Maori Fisheries Sector

8.

10.

The Maori Fisheries Sector is on a rapid development pathway largely due to the Maori
Fisheries Settlement. In short order, Maori went from having a small presence to being the
largest single player in the industry. As at 2002, the most recent available quantification,
Maori are estimated to control up to 37% of total tradable fisheries quota assets of the
domestic fishing industry’ and as at 2010, have a confirmed asset value of $1 billion.?
However, quantifying the sector in this way perhaps misrepresents the actual nature of
Maori participation: the Maori fisheries sector is to some extent statutorily created and
made up of 57 iwi, each holding parcels of quota many of which are too small to support an
active fishing business and two large commercial entities (AFL and Sealords, each with a
number of subsidiaries) which operate on a global scale.

To provide context to the nature and stage of the Maori sector, an overview of the Maori
Fisheries Settlement is set out below.

' Te Puni Kokiri (2002) Maori in the New Zealand Economy, p29.
2 Te Puni Kokiri and BERL (2011) The Asset Base, Income, Expenditure and GDP of the 2010 Maori
Economy, p.12





Background—Maori Fisheries Settlement

11. The purpose of the Maori Fisheries Settlement was, and remains, to return Maori to the
business and activity of fishing. Agreements on the quantum of the Settlement were
reached respectively in 1989 and 1992, however the allocation framework was not
concluded until 2004 and the Settlement is, in one sense, only in the seventh year of its full
implementation.

12. The assets transferred by the Settlement include:

a.
b.

C.

d.

60,000 tonnes of fishing quota.

$150 million for the purchase of 50% of Sealord Products Ltd, New Zealand’s
largest fishing company. This company holds 25% of total allocated fish quota.

The transfer to Maori of 20% of the quota for new species entering the quota
management system.

Regulations to recognise and provide for customary food gathering

13. The design features of the Settlement include:

a.

Full and Final— the Settlement is a full and final settlement of iwi rights and
interests in the fisheries resources, as such it binds future generations and cannot
be revisited. Accordingly, priority should be placed on the durability and integrity of
the Settlement.

Layered governance—as a full and final settlement, the highest standards of care
are imposed on those administering the assets to ensure they can provide for the
interests of current and future generations. The Maori Fisheries Settlement
involves multi-layered governance of the various components of the Settlement
package, which is depicted in Diagram 1 below. The key impact of multi-layered
governance is that commercial decision making is concentrated in two professional
boards, as depicted in Diagram 2 below;

Centralised assets—with the objective of creating sufficient scale to be a global
presence in fisheries, the Settlement provides for Aotearoa Fisheries Limited (AFL)
to hold inshore quota operated through active businesses and the 50% interest in
the deepwater business Sealord. Both AFL and Sealord are charged with
generating commercial return, which is distributed to Te Ohu Kaimoana (the Maori
Fisheries Trust) and iwi through annual dividends. The structure for AFL and
Sealord is presented in Diagram 2 below;

Devolved Iwi guota—in recognition of the whakapapa based property rights to the
fisheries resources, inshore and deepwater quota were (and still are) to be
allocated to all iwi on the basis of two different formulas: inshore quota is allocated
to iwi on the basis of their coastline and deepwater quota is allocated largely on the
basis of iwi population, with some recognition of coastline entitlements. Iwi have
the right to determine their own business model for the quota they own, and some
iwi elect to trade in ACE whereas as others have active fisheries businesses of
different types, including some partnership arrangements with AFL;

Maori capability development—uwith the objective of increasing individual Maori
participation in the fisheries industry, the Settlement also created Te Putea
Whakatupu, a statutory trust, charged with developing capability and leadership
within the Maori community, with a particular focus on the fisheries industry. This





Trust, as well as Te Ohu Kaimoana have a number of programmes that directly
grow the capability of Maori in the sector;

Diagram 1: Overview of Maori Fisheries Entities:
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Iwi  hold whakapapa based property rights to fisheries
resources, as such are ultimate owners and beneficiaries of the
settlement. Iwi are allocated quota, and in terms of governance
of the centralised assets, have the right in regional groupings to
appoint a member to Te Kawai Taumata

Te Kawai Taumata is an electoral college made up of regional
representatives with the sole statutory responsibility to appoint
the Directors of Te Ohu Kaimoana.

Te Ohu Kaimoana is responsible for governing the group, and
has delivery responsibilities for allocating quota to iwi and
providing specialist support to iwi in respect of fisheries matters.
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Recommendations

14. My recommendations are that the Inquiry:
a. Recognise and affirm the contributions of iwi and Maori to the fisheries sector;
b. Adopt a cautious approach to any policy interventions that may impact on the
current and future value iwi can realise from the Maori Fisheries Settlement;

FCVs Impact on New Zealand Reputation

15.1 consider that the presence of FCVs in New Zealand’s fisheries industry has, if not
effectively managed, a potentially significant impact on New Zealand’s international
reputation. New Zealand defines our presence in the international community as a
principled defender of human rights, and any derogation from this moral platform will
expose New Zealand to losing standing and being perceived as suffering from a legitimacy
gap: in less polite terms, being seen as hypocritical.

16. It is therefore imperative that FCVs are held to international human rights standards and
that New Zealand conscientiously monitors and enforces the conduct of FCVs to ensure
these standards are met.

17.1 also believe that iwi and Maori values require FCVs to uphold the highest of standards,
particularly of manaakitanga. Manaakitanga is understood by the Maori Party as meaning
the behaviour that acknowledges the mana of others as having equal or greater importance
than one's own, through the expression of aroha, hospitality, generosity and mutual
respect. Consistent with this value, | believe iwi and Maori are committed to ensuring that
their values are upheld in the fishing of their ACE entitlements and expect the New Zealand
government to ensure that international human rights standards are effectively guaranteed
on FCVs operating within our EEZ.

Recommendations

18. My recommendations are therefore that the Inquiry:
a. Strongly affirms that FCVs should be held to the highest international human rights
standards;
b. Recognises that FCV conduct which does not uphold human rights standards
exposes New Zealand’s standing in the international community and is inconsistent
with iwi and Maori values.

Role of FCVs

19. Foreign Charter Vessels are used by all iwi to catch their deepwater entitlements, in my
opinion, due to significant capital constraints arising largely from the structure of the
Settlement, the limited time that has passed to grow the Settlement assets and the impact
of macro-economic trends.

20. | consider that iwi should be permitted to continue accessing FCVs at this time, subject to
effective management of FCVs, until the very real capital constraints experienced by iwi
have been overcome. In parallel, | consider it is critical to protect and grow New Zealand





21.

22.

23.

employment in all aspects of the fisheries industry, and that iwi should take a leadership
role in generating employment opportunities.
The original ground on which FCVs were allowed into New Zealand was the capital
constrained situation of the wider industry, and | believe that while iwi face real capital
constraints there should be an allowance for iwi to access FCVs. | am particularly
conscious that the Settlement is a full and final settlement that must provide value to
current and future generations, | would therefore encourage the Inquiry to take a cautious
approach to any policy interventions that would negatively impact on the value that can be
realised from Settlement assets and the ability of iwi and Maori to make decisions about
the use of their assets.
| consider the capital constraints affecting iwi have been created by the convergence of
three trends:

a. The statutory framework of the Maori Fisheries Settlement that fragments

ownership of deepwater quota,

b. The development journey of iwi; and

c. The broader structural changes to the New Zealand economy.
| discuss each of these trends in turn below and conclude the section with
recommendations.

Fragmented Deepwater Ownership

24.

25.

26.

Most, if not all, iwi have small deepwater holdings that are objectively uneconomic to fish
independently, necessitating some form of ACE leasing arrangement. The small size of iwi
holdings is a result of some Settlement quota being held in the centralised companies, and
the remainder of the quota being devolved to 57 iwi, creating highly fragmented ownership.
The statutory framework results in all 57 iwi owning quota for all deep water species. The
statutory allocation formula is as follows:

Section 141 Allocation of deepwater quota

When allocating deepwater quota to iwi, Te Ohu Kai Moana Trustee Limited must—
(a) divide the total settlement quota for each quota management stock into two
parcels, comprising 25% and 75% of the total amount respectively; and
(b) allocate to each iwi an amount from the 25% parcel on the same basis as the
allocation of inshore quota; and
(c) allocate the 75% parcel to each iwi in accordance with the percentages specified

I understand that all iwi lease ACE to FCVs as that is the only way in which the value of
Settlement derived assets can be gained. In my opinion, iwi use of FCVs is a matter of
necessity resulting from the statutory framework rather than open choice, and | expect that
when iwi have greater capital resources and there are more precedents for commercial
partnering arrangements, we may see less reliance on FCVs.

Development Pathway of the Maori Fisheries Sector

27.

The Maori Fisheries Sector is on a rapid development pathway as the Settlement has
transformed Maori participation in the industry. In my opinion, the starting point for that
development journey is informed by three real constraints or challenges:

a. Small holdings and limited cashflow;

b. The short period since the transfer of assets; and

c. The complexity of developing a new business model.

8





28.

29.

30.

31.

With an almost overnight transfer of a $1 billion asset base to 57 iwi and one centralised
company, it is important to understand that there is a development pathway in play. Iwi
have had merely seven years to develop their businesses on a stable footing (since the
2004 Act confirmed the allocation arrangements), including developing business models,
leadership capability and the exploration of competitive through to collaborative
arrangements with other entities. Seven years is a very short period of time to reverse
over 100 years of artificial under-development within the industry, and to define a kaupapa
Maori way of economic development within fisheries. Equally, the distribution of $1billion
of assets across over sixty entities means that holdings tend to be small and subject to real
cashflow constraints.

Iwi and AFL also have statutory obligations to generate commercial return to enable
dividends to be paid perpetually to the ultimate beneficiaries of the Settlement as well as
being surrounded by expectations that Maori people will be grown into the industry and
ensuring sustainable use of the resources. Iwi and Maori are, in my opinion, the originators
of triple bottomline commercial thinking, however we, like the business community globally,
are still in the process of implementing this holistic approach to economic development,
including as it specifically relates to the fisheries industry.

| believe it is fair to represent the current status of the Maori Fisheries Sector as in the first
stage of development in the contemporary era: iwi and Maori are working through how to
best drive their fisheries assets to generate returns and outcomes that reflect their tribal
aspirations.

In this context, | believe that FCVs fill a function at this time, but as the sector grows, and
as trust and confidence grow amongst the participants, | look forward to seeing the real
potential of capital growth and collaboration being realised. | hope this potential will be
leveraged to increase the number of vessels in Maori ownership and the number of Maori
employed within all levels of fisheries industry.

Convergent Trend—Structure of New Zealand Economy

32.

33.

Over the last sixty years, New Zealand’s economy has been moving toward a services
dominant structure: we have progressively seen a decline in manufacturing and processing
across all sectors of our economy. In my opinion, the presence of FCVs in the fishing
industry is simply a manifestation of macro-economic trends and the progressive re-
structuring of the New Zealand economy. As such, | encourage the Inquiry to consider the
macro-trends and endeavour to identify policy interventions that have broader relevance to
the wider economy.

Additionally, the rapid entry and development of the Maori economy is an important
structural change to the New Zealand economy. The Maori economy now amounts to
5.9% of New Zealand’s GDP, with an estimated asset base of $36.9 billion (as at 2010).
The primary sector is a substantial proportion of the Maori economy, with an estimated
total asset base of $10.6 billion.® However, there is limited research into the development
of the Maori economy and how to maximise contributions to the economic development of
New Zealand. For example, in preparing this submission, | was unable to locate, even with
the professional services of Parliamentary Library, data on the employment of Maori within
the fisheries industry, the number of vessels owned by Maori or the amount of quota under
various types of leasing arrangements. If we are to successively achieve the objective of
Maori returning to the business and activity of fishing, it is critical that considered research,
monitoring and analysis is dedicated to supporting this sector of our industry. | am

® Te Puni Kokiri and BERL (2011) The Asset Base, Income, Expenditure and GDP of the 2010 Maori
Economy, p.15





confident that as the Maori sector grows, there will be conscious and positive endeavours
to create New Zealand employment and | would welcome government policy and initiatives
to support this objective being met.

Recommendations

34. Accordingly, | recommend that the Inquiry:

a. Note the particular challenges experienced by iwi and Maori in the industry,
including the fragmented nature of ownership resulting in capital constraints and
many iwi having small holdings of quota that are uneconomic to support active
fishing businesses;

b. Support a policy framework that allows for iwi to access FCVs for so long as there
are real capital constraints affecting iwi participation in the fisheries industry;

c. That proactive steps are taken to support the Maori sector of the fisheries industry
to develop.

Legal and Policy Framework for Labour Conditions

35. As discussed above, | consider it is fundamental that FCVs uphold the highest standards of
human rights for their crew, and | also believe that iwi and Maori expect that crew members
are treated consistently with their values of manaakitanga, Kkaitiakitanga and
whanaungatanga.

36. The current legal and policy framework appears to have broadly sound content through the
Code of Practice, but implementation framework appears to be ineffective. | consider there
are four key options available to the Inquiry individually or in combination:

a. Amend and extend the Code of Practice to further specify the conditions that
must be met by FCVs and New Zealand companies, for example, rendering
‘subjective’ language (eg adequate, suitable etc) into concrete and quantifiable
conditions that must be satisfied:;

b. Adopt further international standards and incorporate them into the Code of
Practice or companion instrument. While New Zealand has acceded to most of the
international instruments, there are some exceptions such as the Maritime Labour
Convention and the Convention Concerning Work in the Fishing Sector which New
Zealand is currently considering accession to, that rapid accession to could improve
both the clarity of the policy framework as well as marking New Zealand’s
commitment to the treatment of foreign crews. In my opinion, accession would be
an important symbolic statement of our commitment to international human rights
standards that should be actively considered;

c. Render the standards enforceable. Currently, the Code of Practice is a non-
binding instrument and there are limited enforcement mechanisms that apply to
specific matters. Creating enforceable standards may improve compliance through
the threat of legal action and associated liabilities; and/or

d. Develop a monitoring/auditable framework. Currently, monitoring of conduct on

FCVs is limited and appears ineffective. | think there is merit in exploring a
monitoring framework that provides for regular auditing of FCVs and New Zealand
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companies to ensure standards are being satisfied. Specifically, | recommend that
the SA 8000 model is comprehensively explored with a view to creating a
partnership between the government, Iwi and SA 8000 for a standards and auditing
framework applying to FCVs in New Zealand’s EEZ. SA 8000 is a global, auditable
standard for working conditions that was developed by Social Accountability
International (SAI). A number of partnerships have been entered into by SAl to
amend and adapt the framework to particular contexts and industries. If this
approach was adopted, the outcome could be that FCVs were not permitted to
operate in New Zealand’s EEZ until they had been certified under the framework,
and would have to undertake periodic auditing, with the certification and auditing
costs borne by the FCV. Ideally, an SA 8000 model, developed under a
government, iwi, SAI partnership would incorporate international and domestic
standards, as well as iwi values and also generate New Zealand employment by
training and funding New Zealand auditors of the framework.

37. In my opinion, the key to effectively managing FCVs and ensuring the highest standards of
human rights are satisfied is focussing on the implementation of standards and | therefore
encourage the Inquiry to place particular emphasis on the development of an audit based
framework. While the articulation and adoption of standards in international and domestic
instruments is important, these standards will only deliver outcomes to the extent that they
are effectively implemented and enforced.

38. | recommend that the Inquiry consider the following staged approach:

a.

Within one year, develop an auditable monitoring framework, through a partnership
between government, iwi and SAI, that reflects domestic and internationals
standards as well as iwi values, and has the additional benefit of generating
professional jobs in New Zealand;

Within one year, expedite accession to Maritime Labour Convention and the
Convention Concerning Work in the Fishing Sector;

At three years after the first audit is completed, conduct a review of the monitoring
framework and on the basis of that review, determine whether to render standards
enforceable or otherwise increase the punitive aspects of misconduct.

Recommendations

39. Accordingly, | encourage the Inquiry to:
a. Recommend that priority is placed on monitoring and enforcing FCVs upholding the

b.

highest international human rights standards;

Recommend the formation of a monitoring partnership between the government, Iwi
and an international organisation to independently audit FCV conduct (with
particular consideration of SA 8000);

Recommend that the monitoring partnership is evaluated in three years, and if
found unsatisfactory, render the applicable standards of conduct enforceable.
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Submission

Ministerial Inquiry into Foreign Charter Vessels

TO WHOM IT MAY CONCERN

Port Otago Limited owns and/or operates two cold-store facilities in Dunedin - one as a
joint venture with Sealord and one as an independent facility. Port Otago supports the
continued operation of Foreign Charter Vessels for the reasons outlined below.

Each year:
1. Up to 28 fishing vessel calls are made at the Port Otago Dunedin wharves
2. More than 90% of the fish product stored in these two facilities each year is
caught by Foreign Charter Vessels on behalf of several companies
3. More than 1,700 containers, representing over 35,000 tonnes of fish, are packed
and then exported through Port Chalmers

The combined workforce of the two Port Otago stores is 10 permanent staff and up to 10
casual staff at any one time. In addition to direct employment, the two cold-stores, and
their associated operation, provide servicing and supply work for a number of Dunedin
companies in the engineering, refrigeration, fuel supply and provedoring sectors. Up to
100 full time equivalent jobs would be involved in related, downstream employment.
Combining this with the marine and storage/handling revenue derived from this activity
by Port Otago makes this a significant contributor to the Dunedin economy.

If Foreign Charter Vessels were not able to operate in New Zealand waters this would
cause significant problems for the fishing industry. Over 62% of deep-water fish is
caught by Foreign Charter Vessels and New Zealand simply does not have the domestic
resources to replace this capability. Several fish species would no longer be economic to
catch and there would be considerable loss of export earnings for the country and groups
engaged in the industry.

Port Otago is aware that Foreign Charter Vessels are subject to a series of New Zealand
regulations and government agency monitoring in the areas of minimum standards for
seaworthiness, labour conditions, wages and operating conditions. It appears that the
regulatory framework to manage this activity is already in place, if it is appropriately
enforced.

For the reasons outlined above, Port Otago Limited supports the continuation of the use
of Foreign Charter Vessels to catch fish within New Zealand waters. Any restriction on
this activity will have serious impacts on local employment, the fishing industry’s viability
and New Zealand’s foreign exchange earnings. The mechanisms already exist to
manage this activity and no additional regulation is required.





